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Purpose and structure of the Topic Paper:
Introduction:

1.1. The primary purpose of this Topic Paper is to set out the approach that the
City Council has taken toward mitigating and adapting to climate change in
the Local Plan.

1.2. The starting point is that mitigating and adapting to climate change are vitally
important and are defining issues for the Winchester City Councild s L o c al
Plan. This is because the Local Plan has a key role in assisting the Council
with meeting its net zero climate emergency target by 2030 and, as a result
of this, this plan has been prepared through the lens of climate change.

1.3.  The structure of this Topic Paper outlines:

1 what the legislation says about how Councils should address climate change
iIssues at a local level,

1 the outcome of a meeting that took place with the Department of Levelling
Housing and Communities on whether Local Plan should include high
energy efficiency standards above Building Regulations;

1 the evidence base that has directly informed the City Councils approach
towards including the Low Energy Transformation Initiative energy efficiency
standards (Policy CN3) in the Regulation 18 and Regulation 19 Local Plan;
and

1 examplesofotherCounci | 6 s wh maluded higher gnergya v e
efficiency standards in their recently adopted Local Plans.

1.4. The Topic Paperalsoi ncl udes a section onWrittethe Gover
Ministerial Statement (WMS) on Local Energy Efficiency Standards Update
on the 13" December 2023 and the reasons why the City Council believes
that the using Energy Use Intensity standards is the best standard to refer to
in the Proposed Submission Local Plan (Regulation 19). This Topic Paper
supersedes the Topic Paper that was published in August 2024. It was
updated in November 2024 to take into account the latest open legal advice
from Estelle Dehon KC.

1.5. The Topic Paper also outlines how the City Council has addressed embodied
carbon in the Proposed Submission Local Plan (Regulation 19).

The legislation:

Climate Change Act 2008

2 The Climate Change Act 2008 includes a statutory target of reducing carbon
dioxide emissions to at least 100% below 1990 levels by 2050, with interim
targets, set through five-yearly carbon budgets. The UK Government are
legally bound to meet this target. The Act also created a framework for climate
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change adaptation. The independent Evidence Report that informs the
statutory UK Climate Change Risk Assessment was published in June 2021.

2.1 The Climate Change Act includes a compulsory reporting mechanism of
climate change impacts for certain public bodies and organisations. The
Council have declared a climate emergency and in doing so committed to
becoming carbon neutral by 2030, ahead of the 2050 statutory target.
Winchester City Council has published a Carbon Neutrality roadmap and
annual report on progress Carbon Neutrality Action PlarwWinchester City Council

Why is this relevant?

2.2  The Climate Change Act provides an evidence base that can be used to
identify priorities for action and appropriate adaptation measures, as well as a
carbon reduction budget which is directly relevant to planning.

Planning and Compulsory Purchase Act 2004 and the duty on mitigation and
adaptation

2.3  The Planning and Compulsory Purchase Act 2004 sets out the structure of
the local planning framework for England and Wales, including the duty on
plan-making to mitigate and adapt to climate change.

Why is this relevant?

2.4  Local planning authorities are bound by the legal duty set out in Section 19 of
the Planning and Compulsory Purchase Act 2004, as amended by the
Planning Act 2008, to ensure that, taken as whole, plan policy contributes to
the mitigation of, and adaptation to, climate change. This includes a duty on
local planning authorities to prioritise climate change issues as part of the
plan-making process.

Statutory obligation to reach net zero.

2.5 The United Kingdom is subject to statutory obligation to ensure that its net
carbon account for the year 2050 is at least 100% lower than the 1990
baseline, pursuant to section 1(1) of 't he
20080), as amended by the CTaigghat e Change
Amendment) Order 2019. Under sections 4 and 9 of the CCA 2008 Climate
Change Act 2008 (legislation.gov.ykhe Secretary of State must set regular
carbon budgets for each succeeding five-year period, taking into account

advice from the Climate Change Committee
UK carbon account for each budgetary period does not exceed the carbon
budget.

2.6  Why is this relevant?

2.7  The concept of net zero is important because it directly impacts the health of
humans and the environment. Greenhouse gases stay in the atmosphere for
a long time, so it is useful to have a universal term that references a solution.
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https://www.winchester.gov.uk/climate-change-and-energy/carbon-neutrality-action-plan#:~:text=In%20June%202019%2C%20the%20council,carbon%20neutral%20district%20by%202030.
https://www.legislation.gov.uk/ukpga/2008/27/section/4
https://www.legislation.gov.uk/ukpga/2008/27/section/4

Planning and Energy Act 2008

2.8  The power for LPAs to set their own energy efficiency standards derives from
the Planning Energy Act (PEA) 2008. Section 1 of this statute provides that:

A1) A local planning authority in England may in their development plan

documents, corporate joint committee may in their strategic development plan,

and a local planning authority in Wales may in their local development plan,

include policies imposing reasonable requirements for-

(a) a proportion of energy used in development in that area to be energy from
renewable sources in the locality of the development;

(b) a proportion of energy used in development in their area to be low carbon
energy from sources in the locality of the development;

(c) development in their area to comply with energy efficiency standards that
exceed the energy requirements of building regulations.

(4) The power conferred by subsection (1) has effect subject 2 subsections (5)
to(7)andto i

(a) section 19 of the Planning and Compulsory Purchase Act 2004 (c.5), in the
case of a local planning authority in England; [ € ]

(5) policies included in development plan documents by virtue of subsection 1
must not be inconsistent with the relevant national policies for England. 0

Why is this relevant?

2.9 The PEA 2008 establishes the LPAs may set higher standards for energy
efficiency in their Local Plan policies than the baseline required by the
Building Regulations provided that such policies are: a) reasonable, b) not
inconsistent with national policies; and c) compliant with the usual provisions
around plan making found in section 19 of the Planning and Compulsory
Purchase Act 2004.

National Planning Policy Framework
2.10 The National Planning Policy Framework, which was updated in December
2023, states at paragraph 158 that:

@lans should take a proactive approach to mitigating and adapting to
climate change, taking into account the long-term implications for flood risk,
coastal change, water supply, biodiversity and landscapes, and the risk of
overheating from rising temperatures. Policies should support appropriate
measures to ensure the future resilience of communities and infrastructure to
climate change impacts, such as providing space for physical protection
measures, or making provision for the possible future relocation of

vul nerable devel opment and infrastructur
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Why is this relevant?

2.11 At the Local Plan Examination is important that the City Council is able to
demonstrate to a Local Plan Inspector how the Local Plan has taken a
proactive approach towards mitigating and adapting to climate change.

Planning Practice Guidance

2.12 The Planning Practice Guidance (PPG) online resource provides vital
additional and detailed guidance on aspects of the NPPF, and it is
periodically updated to include interpretations of Ministerial Statements
relevant to planning. The relevant sections of the PPGare6 Cl i mat e change
O0Renewabl e and | ow carbon energydé, and OF
213 Paragraph 011 of the 6Climate changed sec
Change Committee for further information and guidance.

2.14 The PPG in paragraph 012 (Ref ID: 6-012-20190315), which was last
updated on 15" March 2019, states:

different rules apply to residential and non-residential premises. In their
development plan policies, local planning authorities:

1 Can set energy performance standards for new housing or the adaptation
of buildings to provide dwellings, that are higher than the building
regulations, but only up to the equivalent of Level 4 of the Code for
Sustainable Homes.

1 Are not restricted or limited in setting energy performance standards above
the building regulations for non-housing developments.

2.15 The Planning and Energy Act 2008 allows local planning authorities to set
energy efficiency standards in their development plan policies that exceed
the energy efficiency requirements of the building regulations. Such policies
must not be inconsistent with relevant national policies for England. Section
43 of the Deregulation Act 2015 would amend this provision, but is not yet in
force.

2.16 The Written Ministerial Statement on Plan Making dated 25 March 2015
clarified the use of plan policies and conditions on energy performance
standards for new housing developments. The statement sets out the
government 6s expectation that such polici
conditions on planning permissions with requirements above the equivalent
of the energy requirement of Level 4 of the Code for Sustainable Homes (this
is approximately 20% above current Building Regulations across the build
mix).
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https://www.legislation.gov.uk/ukpga/2008/21/contents
http://www.legislation.gov.uk/ukpga/2015/20/section/43
http://www.legislation.gov.uk/ukpga/2015/20/section/43
https://www.gov.uk/government/speeches/planning-update-march-2015

2.17 Provisions in the Planning and Energy Act 2008 also allow development plan
policies to impose reasonable requirements for a proportion of energy used in
development in their area to be energy from renewable sources and/or to be
low carbon energy from sources in the locality of the developmentd

Why is this relevant?

2.18 At the Local Plan Examination is important that the City Council is able to
demonstrate to a Local Plan Inspector the approach that it has taken a
towards mitigating and adapting to climate change. It is noticeable that the
wording of paragraph 012 of the PPG specifically directs people to the WMS
dated 25th March 2015 and it does not refer to the WMS dated 13™
December 2023 (which is discussed at paragraph 5 of this Topic Paper).

Can alocal planning authority set higher energy performance standards than
the building regulations in their local plan?

Written Ministerial Statement 20151 Streamlining the planning system.

2.19 On the 25 March 2015, Eric Pickles, the then Secretary of State for
Communities and Local Government, issued a Written Ministerial Statement
that included a number of measures to streamline the planning system.

2.20 In connection with implementing energy efficiency standards the 2015 WMS
stated:

221 AFor the specific issue of energy perforr
continue to be able to set and apply policies in their Local Plans which
require compliance with energy performance standards that exceed the
energy requirements of Building Regulations until commencement of
amendments to the Planning and Energy Act 2008 in the Deregulation Bill.
This is expected to happen alongside the introduction of zero carbon homes
policy in late 2016. The Government has stated that, from then, the energy
performance requirements in Building Regulations will be set at a level
equivalent to the (outgoing) Code for Sustainable Homes Level 4. Until the
amendment is commenced, we would expect local planning authorities to
take this statement of the Governmentos i
existing policies and not set conditions with requirements above a Code level
4 equivalent. This statement does not modify the National Planning Policy
Framework policy allowing the connection of new housing development to
|l ow carbon infrastructure such as distric

222 AWhere there is an existing plan policy v
Sustainable Homes, authorities may continue to apply a requirement for a
water efficiency standard equivalent to the new national technical standard,
or in the case of energy a standard consistent with the policy set out in the
earlier paragraph in this Statement, conc
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https://www.legislation.gov.uk/ukpga/2008/21/contents

Legal position on energy efficiency targets beyond the national minimum
standards

2.23 Accordingly, whilst local energy efficiency policies cannot be inconsistent with
national policies, there is nothing in national policy or in law to prevent LPAs
from setting higher standards than the national baseline under the Building
Regulations, provided that such policies are reasonable.

2.24 As indicated in the sections above local authorities are empowered by statute
to set their own standards for energy efficiency of new dwellings and other
buildings in excess of Building Regulations, provided that such standards do
not conflict with national policy. However, there has been confusion around
this power caused by a statutory amendment which was never brought into
force. The Planning Practice Guidance on Climate Change has also not
been updated to reflect the latest revisions to the Building Regulations.
Nevertheless, the statutory power exists in primary legislation and LPAs can
exercise that power.

Confirmation that local planning authorities have the power to set their own
standards for energy efficiency.

2.25 Confirmation that LPAs have the power to set their own standards for energy
efficiency has come from national government in the form of the Future
Homes Standard consultation response (January 2021), which stated:

226 2. 33 At present, | ocal pl anning authorit
plans which require developers to comply with energy efficiency standards for
new homes that exceed the minimum requirements of the Building
Regulations.

227 2. 34 The Pl anning and Energy Act 2008 we¢
Government with powers to stop local planning authorities from being able to
exceed the minimum energy efficiency requirements of the Building
Regulations, but this amendment has not been commenced. In the same
year, the then Government set out in a Written Ministerial Statement an
expectation that local planning authorities should not set energy efficiency
standards for new homes higher than the energy requirements of level 4 of
the Code for Sustainable Homes, which is equivalent to a 19% improvement
on the Part L 2013 standard.

228 n2.35 The Future Homes Standard consultat
position has caused confusion and uncertainty for local planning authorities
and home builders, alike. While some local planning authorities are unclear
about what powers they have to set their own energy efficiency standards
and have not done so, others have continued to set their own energy
performance standards which go beyond the building regulations
mini mum and in some cases beyond the Code
(emphasis added).
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Raising the bar on energy efficiency standards at a Local Plan level
Strategic Issues and Priorities consultation document

3 A key issue that was raised by the City Council in the Strategic Issues &
Priorities public consultation document (page 19), which took place in
between February and April 2021 was whether the Local Plan should
introduce a planning policy that included higher energy efficiency standards
than the current Building Regulations. Unsurprisingly, there was a mixed
response to this issue with developers not wishing the City Council to go any
higher than Building Regulations whereas other people and a range of
organisations wanted the Council to include the highest energy efficiency
standard as possible. Another key point from this public consultation raised
by developers was that if the Local Plan included higher energy efficiency
standards than Building Regulations it would need to be justified by evidence
and any additional costs would need to be factored into the Local Plan Stage
Viability Study.

Meeting with the Department of Levelling up, Housing and Communities

3.1 A meeting took place with Officers of the City Council and the Department of
Levelling up, Housing and Communities (DLUHC) on the 7t July 2022 to
discuss progress on preparing the Local Plan and a number of Local Plan
matters. One of the issues that was discussed with DLUHC was whether a
Local Plan could include higher energy efficiency standards beyond the
current Building Regulations. Following this meeting it was confirmed in
writing by the DLUHC that:

1 Plan-makers may continue to set energy efficiency standards at the local level
which go beyond national Building Regulations standards if they wish.

1 Local planning authorities have the power to set local energy efficiency
standards through the Planning and Energy Act 2008.

1 The recent 2021 uplift to the Building Regulations will deliver a meaningful
reduction in carbon emissions, while ensuring high-quality homes that are in
line with our broader housing commitments.

1 InJanuary 2021, we clarified in the Future Homes Standard consultation
response that in the immediate term we will not amend the Planning and
Energy Act 2008, which means that local planning authorities still retain these
power so.

Regulation 18 Local Plan consultation document

3.2 The Regulation 18 Local Plan, which was published for public consultation in
November 2022, was prepared through the lens of the climate emergency
and given its importance of this subject, there is a separate topic in the
Regulation 18 Local Plan on Carbon Neutrality and Designing for Low
Carbon Infrastructure here.
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https://www.localplan.winchester.gov.uk/LibraryAssets/attach/8/YPYP_Consultation_Doc_V4-3-.pdf
https://www.localplan.winchester.gov.uk/assets/attach/89/Carbon-neutrality-chapter.pdf

3.3

3.4

Based on the feedback from the meeting with DLUHC and consultants from
Introba, the City Council appointed Etude and Currie Brown to prepare the
evidence base for setting higher energy efficiency standards that the current
Building Regulations. Currie Brown worked in partnership throughout the
commission with Dixon Searle Partnership who were appointed by the City
Council to undertake the Local Plan Viability Assessment.

The wording of Policy CN3 (Energy efficiency standards to reduce carbon
emissions) that was included in the Regulation 18 Local Plan was based on
the outputs from the Elementa, Etude and Currie Brown report. The costs of
introducing the LETI energy efficiency standards in Policy CN3, which were
prepared by Currie Brown, directly informed the work on the Local Plan
Viability Study Local Plan Viability Study briefing note September 2022 The
Local Plan Viability Study was published on the City Council website at the
same time as the C 0 u n cRedulétisn 18 Local Plan. At the time of
preparing the Regulation 18 Local Plan, the evidence base identified that the
costs of achieving the policy requirements in line with the requirements in
Policy CN3 would be an additional 5% on build costs (this work has now
been updated as result of representations to the Regulation 18 Local Plan i
see paragraph 3.5). This outputs from this work will be re-run through the
Local Plan Viability Assessment and this will be made available as part of the
Regulation 19 Local Plan public consultation.

Representations to the Regulation 18 Local Plan

3.5

Similar to the public consultation on the Strategic Issues & Priorities
document, there were a number of representations submitted to Policy CN3
in terms of developers objecting to the inclusion of the policy and a number of
other representations that wanted the City Council to go further than the
policy. The representations on Policy CN3 were discussed and agreed with
the consultants that prepared the evidence base on the LETI energy
efficiency standards. As a result of analysing the representations, the
Consultants updated the Local Plan evidence base to Policy CN3
https://www.localplan.winchester.gov.uk/LibraryAssets/attach/165/Winchester
-City-Council-Evidence-Base RevF-003-.pdf The output from this updated
work concluded that the cost of introducing the LETI energy requirements in
Policy CN3 would rise from 5% to 7% on build cost. This increase was a
result of a change to the design and cost evidence base for the semi-
detached and detached house. The updated work:

Included costs that are associated with the decentralised mechanical extract
ventilation system in lieu of a whole house mechanical ventilation with a heat
recovery system baseline in a Part L 2021 home. This change corrects an
error in the cost models and aligns with the energy modelling undertaken of
the baseline homes. The impact of this change is to increase the relative
costs of the zero-carbon home in comparison to the Part L 2021 baseline by
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https://www.localplan.winchester.gov.uk/LibraryAssets/attach/27/WCC-Elementa-Consulting-Etude-and-Currie-and-Brown-Evidence-Base.pdf
https://www.localplan.winchester.gov.uk/LibraryAssets/attach/106/Local-Plan-Viability-Study-Briefing-Note-of-work-to-date-September-2022.pdf
https://www.localplan.winchester.gov.uk/LibraryAssets/attach/165/Winchester-City-Council-Evidence-Base_RevF-003-.pdf
https://www.localplan.winchester.gov.uk/LibraryAssets/attach/165/Winchester-City-Council-Evidence-Base_RevF-003-.pdf

3.6

3.7

£1,400 per unit for the detached house and £1,500 per unit for the semi-
detached house; and

The impact of this change from the original modelling is to change the relative
costs of meeting the proposed zero carbon standard in comparison to the Part
L 2021 baseline to £11,200 (£79 per m?) or 5.4% for the detached home and

£9,400 (£101 per m?) or 6.9% for the semi-detached home.

Overall, this increased the costs of introducing Policy CN3 from 5% to 7% of
the overall build cost needs to be accounted for in the Local Plan Viability
Assessment and Policy H6 (affordable housing) in the Regulation 19 Local
Plan.

Officers have discussed with Members a number of very minor changes to
the supporting text and Policy CN3 that have arisen from the Regulation 18
public consultation that will be incorporated into the Regulation 19 Local Plan.

Recently adopted Local Plans that have included higher energy efficiency
standards.

4

It is important to point out that since the Regulation 18 Local Plan was
consulted on two local planning authorities have adopted Local Plan
documents that have included energy efficiency standards that are higher
than Building Regulations:

The Bath & Somerset Local Plan Council adopts ground-breaking planning
framework | Newsroom | Bath & North East Somerset Council
(bathnes.qgov.uk)

The Cornwall Climate Emergency Development Plan Document Climate
Emergency Development Plan Document (DPD) - Cornwall Council

To ensure absolute clarity, when preparing their new Local Plan, Bath and
North East Somerset Council contacted DLUHC and received the following
reply by letter dated 22 June 2022 from Jonathan Mullard, Minister at the then
Department for Business, Energy, and Industrial Strategy, who confirmed that
he was empowered to speak for DLUHC and that:

Plan-makers may continue to set energy efficiency standards at the local level
which go beyond national Building Regulations standards if they wish.

Local planning authorities have the power to set local energy efficiency
standards through the Planning and Energy Act 2008.

In January 2021, we clarified in the Future Homes Standard consultation
response that in the immediate term we will not amend the Planning and
Energy Act 2008, which means that local planning authorities still retain these
powers.
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https://newsroom.bathnes.gov.uk/news/council-adopts-ground-breaking-planning-framework
https://newsroom.bathnes.gov.uk/news/council-adopts-ground-breaking-planning-framework
https://newsroom.bathnes.gov.uk/news/council-adopts-ground-breaking-planning-framework
https://www.cornwall.gov.uk/planning-and-building-control/planning-policy/adopted-plans/climate-emergency-development-plan-document/
https://www.cornwall.gov.uk/planning-and-building-control/planning-policy/adopted-plans/climate-emergency-development-plan-document/

4.1 Inthe Inspectors 6 R e poa the Examination of the Cornwall Council Climate
Emergency Devel opment Pl an Document é, dat
Paul Griffiths BSc (Hons) BArch IHBC recognised that:

fn166. Provisions to allow Councils to go
efficiency requirements of the Building Regulations are part of the Planning

and Energy Act 2008. The WMS of 25 March 2015 says that in terms of

energy performance standards beyond the requirements of the Building

Regulations until the Deregulation Bill gives effect to amendments to the

Planning and Energy Act 2008. These provisions form part of the

Deregulation Act 2015, but they have yet to be enacted. Further, the

Government has confirmed that the Planning and Energy Act 2008 will not be

amended. The result of all this is that Councils are able to set local energy

efficiency standards for new homes, without falling foul of Government policy.

167. The WMS of 25 March 2015 has clearly been overtaken by events.

Nothing in it reflects Part L of the Building Regulations, the Future Homes

Standard , or the Governmentoés |l egally bi
greenhouse gas emissions to net zero by 2
approach to sustainable energy and construction, the WMS of 25 March 2015

is of limited relevanceo (emphasis added)

Salt Cross Area Action Plan

42 The Salt Cross Area Action Plan (iAthe AAI
help achieve net zero, including the requirement to demonstrate net zero
operational carbon on-site through ultra-low energy fabric specification and
fossil fuel free development. However, following the submission of the AAP to
independent examination, two Examining Inspectors appointed by the
Secretary of State removed most of these net zero policies based on an
alleged lack of soundness and justification.

4.3 In their report setting out their reasons for removing the policies, the
Inspectors said that they considered the policies would be contrary to a 2015
Written Ministerial Statement and therefore unsound. The 2015 WMS
provided that (emphasis added):

AFor the specific issue of energy perforn
continue to be able to set and apply policies in their Local Plans which require

compliance with energy performance standards that exceed the energy

requirements of Building Regulations until commencement of amendments to

the Planning and Energy Act 2008 in the Deregulation Bill. This is expected to

happen alongside the introduction of zero carbon homes policy in late

2016. The Government has stated that, from then, the energy performance
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https://questions-statements.parliament.uk/written-statements/detail/2015-03-25/HCWS488
https://questions-statements.parliament.uk/written-statements/detail/2015-03-25/HCWS488

requirements in Building Reqgulations will be set at a level equivalent to the
(outgoing) Code for Sustainable Homes Level 4. Until the amendment is
commenced, we would expect local planning authorities to take this statement
of the Gover nnméoradccdustinipplyire exisiing policies and
not set conditions with requirements above a Code level 4 equivalent. ©

4.4  However, the amendments that were going to be in 2015 Bill (now Act) have
not been brought into effect, and the Government has now indicated that it
does not intend to bring them into effect. The Building Regulations have also
now been amended such that they impose higher requirements for energy
efficiency than those set as a maximum in the 2015 WMS.

45 The Claimant successfullyj udi ci ally reviewed the Exami
recommendations, arguing that that the Inspectors had misinterpreted the
2005 WMS and failed to have regard to other
found the 2015 WMS to be overtaken by events.

The decision

4.6  Mrs Justice Lieven, a High Court Judge, allowed the claim, finding at [76] that
Athe I nspectorsé interpretation [of the \
words, seen in their present context, or of the mischief to which it was
app !l yAcecomwlingly, their report recommending main modifications to the
AAP was legally flawed and the judicial review succeeded.

4.7 ltis also notable that following the final hearing, but before judgment, the
Secretary of State formally withdrew the 2015 WMS and issued a new WMS
on the 13" December 2023.

4.8  Officers from West Oxfordshire District Council have been contacted and
they have advised that they have taken their own independent legal advice
which has indicated that the District Council should write to the Planning
Inspectorate and ask them to re-open the Salt Cross AAP Public Inquiry on a
focused basis. As this is a legal judgement, this means there is no
|l nspectordés report or main modifications
there is no way in which the District Council can adopt the AAP. The outcome
of this process is at this stage unknown but it does clearly demonstrate that
inconsistency between Inspectors and the way that the Government is
interpreting what Local Planning Authorities can and cannot do under the
Planning and Energy Act.

Latest Written Ministerial Statement dated 13 December 2023 7 Local Energy
Efficiency Standards Update
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5.1

5.2

5.3

5.4

5.5

5.6

On the 13™ December 2023, Lee Rowley, the Minister of State for Housing
replied to the Parliamentary Secretary of State (Baroness Penn) and

published a new Written Ministerial Statement Written statements - Written
guestions, answers and statements - UK Parliament that superseded the

WMS OHousi ngissttraenadm ri dnsi n that was publshedsin e mo
2015.

The WMS dated 13" December 2023 states:

AThe proliferation of multiple, | ocal staeé
further costs to building new homes by adding complexity and undermining

economies of scale. Any planning policies that propose local energy

efficiency standards for buildings that go beyond current or planned buildings

regulation should be rejected at examination if they do not have a well-

reasoned and robustly costed rationale that ensures:

1 That development remains viable, and the impact on housing supply and
affordability is considered in accordance with the National Planning Policy
Framework.

1 The additional requirement is expressed as a percentage uplift of a
dwel |l ingés Target Emissions Rate (TER)
version of the Standard Assessment Procedure (SAP).

Where plan policies go beyond current or planned building regulations, those
polices should be applied flexibly to decisions on planning applications and
appeals where the applicant can demonstrate that meeting the higher
standards is not technically feasible, in relation to the availability of
appropriate local energy infrastructure (for example adequate existing and
planned grid connections) and access to adequate supply chains.

To be sound, local plans must be consistent with national policy 1 enabling
the delivery of sustainable development in accordance with the policies in the
National Planning Policy Framework and other statements of national
planning policy, including this one.

The Secretary of State will closely monitor the implementation of the policy
set out in this WMS and has intervention powers provided by Parliament that
may be used in respect to policies in plans or development management
decisions, in line with the relevant criteria for such intervention powers.

The above supersedes the section of the 25 March 2015 WMS entitled
OHousing standards: st rpeaamnlgirmiprhg 60tPH ea ns ymsat
respect of energy efficiency requirements and standards only. Planning
Practice Guidance will also be updatedtor ef | ect thi s st atement
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Discussions with other Local Planning Authorities

5.7  As the current wording of Policy CN3 does not refer to Target Emission Rates
(TER), discussions have taken place with a number of other Local Planning
Authorities, the Town & Country Planning Association (TCPA), the Royal
Town Planning Institute and various Consultants to understand the
implications of the 2023 WMS.

5.8 The TCPA, alongside 12 organisations and over 50 local authorities,
including Winchester City Council, sent the Secretary of State, Michael Gove
a letter on the 215t February 2024 to express concern about the limiting
impact of the WMS on local authorities wishing to set standards for net zero
new homes in their authorities. A copy of the letter is attached at Appendix 3.

5.9 Asthe joint letter indicates the organisations are committed to delivering the
government 6s statutory carbon reduction t
but find their effort hindered by this statement of national policy. In the letter
the TCPA and other signatories have stated that they are keen to discuss the
impacts of the WMS with DLUHC and remove barriers to local authorities that
are seeking to deliver the energy efficient homes required in response to the
climate emergency and the cost-of-living crisis.

5.10 A response to the joint letter from the TCPA letter to the Secretary of State
has been received from Baroness Swinbourne on the 25" March 2024 which
is attached at Appendix 5. Unfortunately, the response fails to address the
concerns that were raised in the TCPA letter about the shortcoming of using
Target Emission Rates.

Pre-action challenge to the 2023 WMS

5.11 There has been a pre-action challenge against the December WMS which
was launched by Rights Community Action, supported by the Good Law
ProjectWe 6r e chall enging the Government to b
Good Law Project. The Rights Community Action challenged the lawfulness
of the December WMS via judicial review. The hearing date for this legal
challenge took place between 18-19 June 2024.

5.12 On the 3 July (the day before the General Election) Mrs Justice Lieven
dismissed the appeal. Of particular note is Ground 2 and 3 in the High Court
decision Rights Community Action Ltd, R (On the Application Of) v Secretary Of State For
Levelling Up, Housing And Communities [2024] EWHC 1693 (Admin) (02 July 2024)
(baili.org) ( par agr aph 6 7 dhis isvriot pookhibitisgtthe exeesdante
of the building regulations or planned extensions to them (i.e. the Future
Homes Standard), but making clear that national policy requires certain
things to be taken into consideration. The same principles apply under s.19
Planning Compulsory Purchase Act and s.38(6) Planning Compulsory
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https://goodlawproject.org/case/were-challenging-the-government-to-build-homes-fit-for-the-future/
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Pur c h a sMrs Juastide bevian wentontoc o nc | u dilee WMSat 6
statement that these should be applied "flexibly", again that is in

accordance with the legal position. National policy can state that decision
makers should take specified matters into consideration and that is not
inconsistent with the primacy of thaevelopment plan under s.38(6)
tfFyYyYyAy3 [ 2YLdzZ a2NB t dZNOKIFaAsS ! 00 Qo

5.13 All three Grounds for Appeal were dismissed. As mentioned in paragraph
5.12 this High Court decision was handed down a day before the General
Election and since then there has been a change of administration. 1t is,
however, too early say what the new administration has to say about energy
efficiency standards in Local Plans.

5.14 The WMS is a material planning consideration, which provides an opportunity
for local authorities to set policies that are not in accordance with the WMS
where local evidence and circumstances justify this and the policies are
reasonable. Local authorities retain the full power under section 1 of the
2008 Act and they must still comply with their duties under section 19 (1A) of
the Planning and Compulsory Purchase Act 2004.

Different ways of expressing energy use:

Regulated and unregulated energy

6 Before discussing the merits of the different ways of expressing energy use, it
is important to first outline the difference between regulated and unregulated
energy as both of these factors have an influence on the total energy
consumption of a property. Regulated energy: This is energy consumed by
a building, associated with fixed installations for heating, hot water, cooling,
ventilation, and lighting systems. In other words, i t 0 ®neigyuses that are
inherent in the actual design and layout of a building.

6.1 However, there is a significant amount of energy consumption that does not
fall within the category of regulated energy. This is referred to as unregulated
energy use, and it can be a large part of the overall total energy consumption
of a property. Unregulated energy: This includes items within a building that
do not have to perform to a mandated requirement under Building
Regulations. For example, energy use that is associated with equipment
such as fridges, washing machines, TVs, computers, lifts, and cooking.

Target Emission Rates and Energy Use Intensity
6.2 As mentioned in paragraph 5.8 the 2023 WMS refers to a percentage uplift of

a dwel |l i ngbs Ta rsgkR) cdicoatex siSing anspecifitd t e
version of the Standard Assessment Procedure (SAP).
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6.3

The next section of this Topic Paper outlines the differences between TERs
and Energy Use Intensity (EUI) and why the City Council has instead
produced an evidence base that is based on the LETI energy efficiency
standards that are based kWh/m?.

Target Emission Rates

6.4

6.5

The target CO2 emission rate (TER) sets a minimum allowable standard for
the energy performance of a building and is defined by the annual CO2
emissions of a notional building of same type, size and shape to the
proposed building. TER is expressed in annual kg of CO2 per sgm. Building
Regulations make use of a relative metric based on an automatically

generated Onotional buil di ngd aasdriesc ompar e
of fixed specifications. However, the challenge with this approach, is that

excludes the oO6plug |l oadd or unregul ated e
which makes it 1 mpossible to check whet he

line with the design and construction prediction.

For the reasons that have been stated in paragraph 75 in Appendix 3, the
improvement of a building against TER excludes the actual design of the
building (i.e. the building form), which is a key factor in energy efficiency.
Another key challenge with TER is that a notional building has to be identical
in terms of the same size, shape, orientation, and glazing proportions as the
proposal. In other words, if the proposed building has a heat pump system,
then the notional building will also be modelled with a heat pump. This
means that TER has a number of shortcomings and it is not a straightforward
calculation as you need to ensure that you are modelling like for like. Most
importantly, TER considers a range of range of building inputs but unlike EUI
it does not consider or prioritise energy efficiency measures.

Energy Use Intensity

6.6

6.7

The LETI energy efficiency standards that were included in Policy CN3 in the
Regulation 18 Local Plan propose the use of absolute building metrics,
expressed as Energy Use Intensity (EUI) and space heating demand
alongside renewable energy generation.

When compared to TER, EUI represents the total amount of energy used by
a building divided by the floor area. The amount of energy is calculated using
kWh/m? year. The use of EUI has been found by multiple planning inspectors
to be justified approached in a number of Local Plans. Using EUI is,
therefore, considered by the City Council to be a more accurate indicator of
the energy efficiency of a home/building than TER and it can be calculated or
checked at both design stage and at the post completion stage.
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6.8  For homes/buildings heated by an individual heating system, it is very easy to
check for the occupant/resident as it wil
by the floor area and kWh/m?. This is exactly the same way that it is
expressedon everyone 0.sAs gtated abgve, arothdr keg
advantage of referring to EUI in Policy CN3 is that includes both the
regulated and unregulated energy use and it prioritises energy efficiency
measures.

6.9 Itisimportant to note that the EUI will be the same whether the building has
Photovoltaics on the roof or not. The EUI is based on energy use rather than
carbon emissions. This means that the main advantage of EUl when it is
compared to TER is that it gives a much more accurate overall picture of a
buil di ngos (i.enefgpeffioemay) €his is why the City Council
has included the EUI metricin PolicyCN3as t hi s wi || meet the
climate emergency declaration of reaching net zero for the District by 2030
and it will resultin lowerr e s i demargy kil as it includes both regulated
and unregulated energy consumption.

Is there a target that could be expressed as a percentage reduction that could
achieve net zero?

6.10 The WMS refers to TER as a percentage reduction. Officers from the City
Council have considered whether a target could be expressed as a
percentage reduction. However, the main difficulty with this is that a
percentage reduction metric, for one home it might be 105%, for another it
could be 150% and for one that uses a fossil fuel heating system it may have
a different figure which would be problematic in terms of drafting a Local Plan

policy.

6.11 When a home is compared against a dotional buildingdit is, however, very
difficult to understand how a building is performing and more importantly,
whether it could be more energy efficient. Not considering all energy uses
(i.e. both regulated and unregulated energy) is also a major omission for the
reasons that have been outlined in the above paragraphs as it does not
provide you with a true and accurate picture of the total energy consumption
and it does not address or prioritise energy efficiency measures that can be
incorporated into a property.

Could you combine TER and EUI based one in the same Local Plan policy?

6.12 The baseline (notional building) emission rates have all of the inherent
problems that have been set out in the above paragraphs. The City Council
has discussed with the Consultants whether the two metrics (TER and EUI)
could be referred to in Policy CN3 but unfortunately, the conclusion from
these discussions are that these two metrics are not comparable.
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Government consultation on Home Energy Model: replacement for the
Standard Assessment Procedure (SAP)

6.13

6.14

6.15

6.16

6.17

On the same day (13" December 2023) that the Government issued the
updated WMS they also commenced public consultation on Home Energy
Model: replacement for the Standard Assessment Procedure (S2BY.UK (www.gov.uk)
This public consultation is proposing replacing the Standard Assessment
Procedure (SAP) that is referred in the WMS with a Home Energy Model.

This highlights anotheri nconsi stency with the Governm

how Local Planning Authorities should model energy efficiency as the WMS
specifically refers to SAP.

Etude Open Legal Advice following the 2023 Written Ministerial Advice

In light of the previous g o v e r n rA@28 Writen Ministerial Statement
(WMS), research was commissioned which assessed two planning policy
options for new developments in Delivering Net Zero. This involved
undertaking a technical and cost evidence base work that was undertaken
with the assistance of 18 London boroughs in collaboration with Levitt
Bernstein, Inkling, Introba and Currie & Brown. The research involved
assessing Policy Option 1 (using the Part L framework and Part L
modelling) and Policy Option 2 (using energy-based metrics and predictive
energy modelling). Estelle Dehon KC advised on the correct legal approach
to such policies in light of the December 2023 WMS.

This advice is particularly useful given the latest Climate Change Committee
(CCC) report to Parliament (July 2024) and in particular the fact that it

highlightedc oncerns over the 2023 WWMS8ytowhi ch i

cause further confusion and delays around adopting Local Net Zero policies,
whichisasetback” . The CCC al so hspagahpglanningt e d
system continues to cause issues for delivering Net Zero".

In summary, the key headlines from the Etude Open Legal Advice, which is
attached at Appendix 1, are as follows:

1) The 2023 WMS does not prevent local plan policies based on Policy
Option 2 (energy-based metrics) from being brought forward by local
planning authorities or being found sound in examination.

2) The 2023 WMS is policy guidance to which regard must be had, but
from which deviation can be justified in so long as there is clear
evidence which provides the reasons for so doing, and which
demonstrates the viability of policies based on Policy Option 2. A robust
evidence base - a reasoned and robustly costed rationale - is necessary to
enable examining Inspectors to determine that policies based on Policy
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option 2 are consistent with national policy on climate change mitigation and
the Climate Change Act 2008 Net Zero obligation, and that any deviation
from the 2023 WMS is justified.

3) The advice includes a review of the Rights for Community Action

(RCA) judgment. It highlights that "The Secretary of State rejected the
contention that the 2023 WMS sets a fddef
|l nstead, the Secretary of State argued t
guidance on what the Secretary of State considers to be reasonable” , a . e. 0
reasoned and robustly costed rationale'. It also states that "The Rights for

Community Action (RCA) judgment rejected the contention that the 2023

WMS emasculated or was incompatible with the powers in section 19 of

the Planning and Compulsory Purchase Act 2004. It is certainly correct that

the 2023 WMS does not constrain or delimit the extent of the duty in section

19(1A)."

f

6.18 Short summary of Policy Option 1 and Policy Option 2

6.19 Policy Option 1 operates within the framework of Part L 2021, continuing the
current practice of focusing on reducing regulated carbon emissions. This
option emphasises a single metric: the percentage reduction in carbon
emissions compared to the baseline set by Part L 2021. It allows for carbon
offsetting to play a significant role in achieving Net Zero status. However, it
does not address unregulated emissions (such as those from equipment and
appliances) and relies on energy modelling that does not predict actual
energy use. This option is seen as a continuation of existing practices but has
limitations in its effectiveness and measurability in truly achieving Net Zero
Carbon developments.

6.20 Policy Option 2 proposes a more comprehensive approach by incorporating
a suite of energy-based metrics. This option focuses on achieving absolute
energy use targets, banning the use of gas boilers in new buildings, and
utilising predictive energy modelling to ensure that buildings meet Net Zero
Carbon standards in operation. It considers all energy uses within a building
and seeks to balance energy consumption with on-site renewable energy
generation. Policy Option 2 is designed to be more transparent, effective, and
easier to monitor, as it is based on measurable outcomes rather than
theoretical reductions.

6.21 This latest open legal advice reinforces the view of Estelle Dehon KC that
neither section 1(2) PEA 2008 nor the 2023 WMS prevents local planning
authorities from bringing forward policies modelled on either Policy Option 1
or Policy Option 2, nor do they prevent Inspectors from finding such policies
to be sound.

6.22 Wi th regar d EstelleDehomKE ihas sosfimedthats o | ong as

there is a robliatreasdaprdeabdseoblustly coc
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6.23

6.24

6.25

6.26

6.27

it i s open Intsop eecxtaomisn,i nign t he exercise of
to determine that policies based on Polic
nati onal policy on climate change mitigat
to the extent tdeavti athieone fwoounh dt hbee 2023 WM
justified on the evidenceoarsd ©d awei< Ynhoet pr
proposed | ocal plan with national policy.

The way forward

The PPG (Paragraph: 012 Ref ID: 6-012-20190315) cites that The Planning

and Energy Act 2008 which allows local planning authorities to set energy

efficiency standards in their development plan policies that exceed the

energy efficiency requirements of the building regulations. Alongside this

Local Planning Authorities will need to demonstrate to a Local Plan Inspector

how they meet the obligation in paragraph 158 of the NPPFtoé6 cont ri but e t
the mitigation and adagndtamdgetcthe t o, cl i mat e
requirements of the Planning and Energy Act 2008.

The City Council does not consider that it would be appropriate to include two
metrics in Policy CN3 (TER and EUI) and it would be impractical to do this for
the reasons that are mentioned in paragraph 6.10. As the LETI energy
efficiency standards provide you with a true picture of the total energy
consumption of a property and it prioritises energy efficiency measures, this
is still the preferred way forward in the Regulation 19 Local Plan. There is
also a real inconsistency with how exactly energy use should be monitored
which has been highlighted in the recent consultation that has proposed
replacing SAP with a Home Energy Model. The above approach would also
align with the independent open legal opinion from Essex County Council
dated February2024and t he council 6s own | egal adyv

It is important to note that since the challenge to the 2023 WMS was
dismissed at appeal, there has been a change in administration and it is too
early to say what the new Government will have to say in relation in energy
standards in Local Plans. In view of this, Proposed Submisison Local Plan
(Regulation 19) continues to include Policy CN3 (the LETI energy efficiency
standards) as this is supported by an evidence base and covers both
regulated and unregulated energy.

As confirmed by Estelle Dehon KC, (dated September 2024) itisopen t o

examining Inspectors, in the exercise of
determine that policies based on Policy (
policy on clmimatgatce man@ed the net zero o

extent that there would be deviation fror
on the evidence and dcocenss indttefpcyyevenpr opes
| ocal plan with national policy.
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Embodied carbon

7 In the Strategic Issues & Priorities consultation document (page 20), the
Council consulted on whether developers, as part of the planning application
process, should be required to consider the whole life carbon footprint of a
building.

7.1  Whilst embodied carbon was not taken forward as a specific policy in the
Regulation 18 Local Plan this issue was raised in the Regulation 18
consultation responses. In order to understand whether there is sufficient
justification to include a Local Plan policy on embodied carbon and how far
this policy could potentially go Introba were appointed by the City Council to
prepare a report on the various options that would be available to the
Council. This various options for taking forward embodied carbon is available
on the Counded.6s website

7.2  The next section of this Topic Paper identifies the alternative options that
were considered for including embodied carbon in the Regulation 19 Local
Plan and supporting text and a new policy on embodied carbon.

Alternatives options that were considered and how the Regulation 19 Local is
going to address embodied carbon.

7.3  As part of the work that was undertaken by Introba, the City Council
commissioned them to investigate various options. The Pros and Cons of the
various options have been outlined on page 10 of the Report
https://www.localplan.winchester.gov.uk/LibraryAssets/attach/170/Embodied-
Carbon-Policy.pdf

7.4  The City Council has declared a climate emergency and it wants developers
to demonstrate that they have considered embodied carbon as an integral
part of design process. After assessing various options, the policy in the
Regulation 19 Local Plan requires developers, as part of the design process,
to follow the RICS Whole Life Carbon Assessment. Developers would be
required to report this as part of the Energy Carbon Assessment that is
required under strategic Policy CN1 (Mitigating and adapting to climate
change). The intention is to not only ensure that developers demonstrate
that they have fully considered embodied carbon as part of the design
process.

The supporting text and Policy CN8 on Embodied Carbon

Recyclvalgu abdl e hmast éreicaolme paid t vaersd etvleiry deagu al
applies to the oppor tusrei/t yw etfruatbimay eariissda ntgo
site to make them more energy effiExiesmni ngat h

buildings have | ess embodied carbon expendi't
di oxi de rCOgr eenhouse gas emi ssions associ at
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construction andl@isuof danlgsi adiengemol i shed
are constructed on a site this requires carhb
recognised that there may well be good pl ace
cannot be retained/ rsefnuerebd ss hteod boen baa Isa ntcee d Tah
that planning permission is not generally re
from if a building is |located in a conservat
HE14\)s. new buildings become more efficient,
increasingly reduce, thus embodied carbon en
of the total building whole Iife carbon.

Theredaovrpart of thetdesi gmpevedodpetrisat ul |y c
embodi edandrbbe i mpact is reduced as far as
and planning.

What is Whole Life Carbon?

Whole life carbon is the sum total of a buildings related carbon emissions, both
operational and embodied over the life cycle of a building including its subsequent
disposal and deconstruction. It can be broken down into two key elements:

U Operational Carbon - The carbon arising from all energy consumed by an
asset in-use, over its life cycle; and

Ui Embodied Carbon - The carbon emissions associated with materials and
construction processes throughout the life cycle of an asset and the
eventual decommissioning.

It is important to recognise that a building emits carbon throughout its whole
lifetime. It is important to recognise that as new buildings become more efficient,
operational emissions start to increasingly reduce, thus embodied carbon
emissions make up a greater proportion of the total building whole life carbon.

Whole life carbon is, however, not straight forward as it involves considering all life
cycle stages of a project, from raw material extraction, product manufacturing,
transport and installation on site through to operation, maintenance and eventual
material disposal/deconstruction of a building. The further complication is that
whole life carbon assessments and targets are currently not defined in the
Building Regulations.

Embodied carbon

The Council recognises that considerable amounts of greenhouse gas emissions
in buildings are from embodied carbon (from the manufacturing processes and
transportation of various construction materials) and as result of this the Council
wants to prioritise collecting data on embodied carbon. By taking this approach it
will have the following advantages:

U It would ensure that developers as part of the design process prioritise and
fully consider embodied carbon;
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U ensure that a significant source of emissions from the built environment are
accounted for to align with Counci

U achieve resource efficiency and cost savings, by encouraging and
prioritising the refurbishment, and the retention and reuse of existing
materials and structures, instead of new construction;

U identify and use building materials that have a low embodied carbon and
materials that can be reused, recycled and disposed of sustainability at end
of life; and

U Ensure that as part of the design process buildings are designed in a way
that are flexible and adaptable to future uses which contribute to greater
longevity and reduced obsolescence of buildings and avoid carbon
emissions associated with demolition and new construction.

Policy CN8 requires major residential and non-residential development proposals
to undertake an embodied carbon assessment following the Royal Institution of
Chartered Surveyors (RICS) Whole Life Carbon Assessment Whole Life Carbon
Assessment for the Built Environment (rics.org) or through a nationally recognised
assessment.

New POONIBEmbodi ed Carbon assessment

To contribubhe Cowwnr@sesuncil éandc | nartait ern
targets as part orhajtohre rdeessiidgern e riaal e aadn
devel opments should calcul ate and su
embodi ed carbon assessment which f ol

Assessment for the Built Environment
reogni sed assessment . The outcome o
should be included in the Energy and
Policy CN1 and demonstrate what acti

process toasndare hehpioocspsadalr esses em
car bon.
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Appendix 1: Etude Open Legal Advice, September 2024

IN THE MATTERS OF THE PLANNING AND ENERGY ACT 2008 AND THE PLANNING AND
COMPULSORY PURCHASE ACT 2004

2Aqd , ACAl AAOCEO &£ O PIATTETIC PI 1 EAEAO AAIlI EOA

OPEN ADVICE

) .42/ $5#4)/ . 1 .$ 35--1209

1. In May 2023, an evidence study to support planning policies which deliver Net Zero Carbon

developments, entitledDelivering Net Zeroottie Evidence Studyeé 0 2 gl a LJdzof A a K

provides a technical evidence base to inform the policy making process for 18 participating

London boroughs. It proposes two policy options, with indicative wording.

2.14 F NBadZ & 2F GKS 9OARSYyOS {i(dRes | ydzyo SN ;

local plan policies using the emerging industry definition of Net Zero buildings, ebasgy
metrics and predictive energy modelling to demonstrate complianith & net zero carbon
standard for new buildings. These policies go beyond the requirements in Part L of the Building

Regulations (2021).

3. lam asked by Etude, part of the consultant team that produced the Evidence Study, to advise

on the correct legal approach to such policies, in light of the Written Ministerial Statement

GAGE SR cdrOFYYRYSNEE 9FFAOASYSYD SING e ROPIR H ¢! LIR

WMSE 0 YR GKS 26fA3FiA2Y (2 68 Ay 3ISYSNIf

4. For the reasons set out in detail below:

a. bSAGKSNI aSOGA2Y mMOHU 2F BBAZ0080OI Wy2ANY Fi KISy R n

WMS prevents local planning authorities from bringing forward policies modelled on
either Policy Option 1 or Policy Option 2, nor do they prevent Inspectors from finding
such policies to be sound. The PEA 2008 confirms one way in whitlplemaing

I dzii K 2 NJekistiggpeversatid be exercised, and this route supports policies
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falling within Policy Option 1. The PEA 2008 does not, however, foreclose other
legislative routes by which different or more ambitious powers might be given to local
planning authorities. Policy Option 2 is supported by the more general power flowing
from the duty in section 19(1A) of the Planning and Compulsory Purchase Act 2004
ORCPA 2004 0 @

b. The 2023 WMS does not prevent local plan policies based on Policy Option 2 from
being brought forward by local planning authorities or being found to be sound in

examination. The judgment iR (Rights Community Action) SSLUH{2024] EWHC

1693 (Admin) rejected the contention that the 2023 WMS emasculated or was
incompatible with the powers in section 19 of the PCPA 2004. It is certainly correct
that the 2023 WMS does not constrain or delimit the extent of the duty in section
19(1A).

C. Solong as there is a robust evidence basereasoned andobustly costed rationale
G it is open to examining inspectors, in the exercise of their planning judgment, to
determine that policies based on Policy Option 2 are consistent with national policy
on climate change mitigation and the net zero obligatiord,dn the extent that there
would be deviation from the 2023 WMS, that can be justified on the evidence and
does not prevent overall consistency of the proposed local plan with national policy
(particularly as national policy can pull in different directions).

d ¢KS YSIyAy3 i genaiakednfotdityN: 8P G 1GAf & &AdzZFFAOASY(
both Policy Options 1 and 2 to be found to be in general conformity with the London

Plan.

REASONS

5. This opinion has the following structure:

L B b 2 BBt eeemene s oeaeenes s v e v senmenenn e G A
AEA %OEAAILAA..3.Q0QAU .G A,
#1 ETl AOA #EAT CA.L.LALLA.QEA. . #£1.000Q0. . .....eeeG @
30A00601T OU T AT ECAOGETT .OIL...OAAAE. ... AQ . ...ddiOT AU ¢
001 COAOGO O1 xAOAO QEA....AO....AQIL. .. 1. ALECADEIT I
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#1 El AOA AEAT CA AlLA.BILALILEILGC..RILILEAU.OG.

15%34) /. pd 4.(.%. QMG O Tin3iiieeeee e 0L.G
YT OOT AQAQET D e semememem e emmnmens B G
4EA 01 ATTEIT ¢ ATA #1711 Pp0I.OILLOU.OQOAEAMAL.! ADO ¢
4ER 01 ATTET C AT A %l AOCH L AO.  CIILY......0.0.
AERA#Y OACIL.AL. Qe emnmems e DT
E Y- Wo Vo Yo V=3 N VOO
15%34) /. ¢d ' %. %2!, #/.&1 2-)4.9..7.).4.(ud1(c% , /. $
oS BN Y= o ¥ e ) A0 -V o
4EA OCAT AOAIT AT 1T £l OT EOQUG T £ 011 EAU.UKMOETT O
BACKGROUND

The Evidence Study
6. The Evidence Study is an updated report which builds on previous work, considering the

significant changes since 2019, including the introduction of Part L 2021 of the building
regulations and various climatelated studies and policies. The study asseds® policy
options for achieving Net Zero Carbon standards in new developments, providing a detailed
analysis of their implications for building performance, energy use, and costs. The report aims
to inform local planning policies and decisioraking praesses regarding energy use and

carbon emission reductions in new buildings.

7. Policy Option 1 operates within the framework of Part L 2021, continuing the current practice
of focusing on reducing regulated carbon emissions. This option emphasises a single metric:
the percentage reduction in carbon emissions compared to the bassdinby Part L 2021. It
allows for carbon offsetting to play a significant role in achieving Net Zero status. However, it
does not address unregulated emissions (such as those from equipment and appliances) and
relies on energy modelling that does not predactual energy use. This option is seen as a
continuation of existing practices but has limitations in its effectiveness and measurability in

truly achieving Net Zero Carbon developments.
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8. Policy Option 2 proposes a more comprehensive approach by incorporating a suite of-energy
based metrics. This option focuses on achieving absolute energy use targets, banning the use
of gas boilers in new buildings, and utilising predictive energy modetitinensure that
buildings meet Net Zero Carbon standards in operation. It considers all energy uses within a
building and seeks to balance

energy consumption with osite renewable energy generation. Policy Option 2 is designed
to be more transparent, effective, and easier to monitor, as it is based on measurable
outcomes rather than theoretical reductions. The study recommends this optitimeas

more robust and forwardhinking approach for London boroughs aiming to translate their
climate ambitions into tangible results.

Climate Change and the Courts
9. The UK Supreme Courti(Finch) v Surrey County Counf@D24] UKSC 20 at §141 recorded

GKFGZ Ay FTR2LIGAY3 (KS t | NIndstoftikNBichyobtyeivor®ly ™ H

EAOA AAET T x1 AACAA OEAO Al EIi AOGA AEAT CA OADPOAO

OEOAAOG O1 EOI AT O1I AEAGEAOG AT A OEA bl AT AD6B
AT A EAOA ACOAAA 1 1eindrEake irCtiheAjbballaverage feinperatiire ¢ O E

well below 2°C above primdustrial levels and pursuing é&brts to limit the temperature

ET ACAAOA O uv8B8wK# AAT OA bPOAET AOOOOEAIT 1 AOAIT O

10.¢ KS / 2dzNlia Ay GKS vérnygreitimpdstanddS O2yARF A a SR (G KS &
significancgé 2 F  Of A Ywitll i cobsédugheks far himan and other life on this
planett R (BAAN) v SSLUHZ023] EWHC 171 (Admin) at 881 and 258. The Divisional Court

KFa FOOSLISR (KI G K $otentiaycatastrophid RISpdriehvf KSF G A

Secretary of State for Transpof2020] PTSR 240 at 8560. The Court of Appeal has
NB O2 3y A & Sidkuedficliméate adhdade is matter of profound national and

international importance of great concern to the pubhc and, indeed, to the Government
of the United Kingdord R (Plan B Earth) \Secretary of State for Transpof2020] PTSR
1446 at §8277.

11.In R (Frack Free Balcombe Residents Association) v SSIRBHA3] EWHC 2548 (Admin) at
cpX [ASOSY W KSfiRlikelyKd bé a @dtekial todsleralior inyedsy d

planning decision given the policy context as well as the much wider igsyes
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Statutory obligation to reach Net Zero by 2050
12{ SOUA2Yy mMoOémM0O 2F U(GKS CCAR200% S I Kl y¥YSYROR o0 any
Change Act 2008 (2050 Target Amendment) O&84r9, imposes a statutory obligation to
ensure that the net carbon account for the year 2050 is at least 100% lower than the 1990
baseline. The United Kingdom has also committed, via its Nationally Determined Contribution
ONDCG 0 dzy RSNJ GKS tFNAR& ! ANBSYSydGsz G2 NBRdJzOS S)

levels.

13. Under sections 4 and 9 of the CCA 2008, the Secretary of State must set regular carbon budgets
for each succeeding fiwgear period, taking into account advice from the Climate Change
/| 2YYAUGACED Z0&d YR Syadz2NB GKIFG GKS ySiéG 'Y O Nb2y

does not exceed the carbon budget.

14.There are currently three relevant carbon budgets:

a. The Fourth Carbon Budget, for the period 2E82R7, is set at 1,950 million tonnes
O Nb 2y RA2EAMEBeS( dA Rt BREdzH BB E 'y | OSNI 3
in emissions compared with 1990 levélk.was set so as to be on track for the

previous target of an 80% reduction in greenhouse gas emissions by 2050.

b. The Fifth Carbon Budget (202832), set on the same basis, is 1,725 M&E @hich

requires an average of a 57% reduction.

C. The Sixth Carbon Budget (263337) is aligned with net zero and sets a target of
965 MtCQe, which would equate to a 78% reduction in emissions by 2035, relative
to the 1990 baseliné.

15. The Sixth Carbon Budget has clear implications for the Fourth and Fifth Carbon Budgets, which
GSNBE aSi Ay fAYyS gA0GK (GKS LINBGA2dza WHdG €SI &l
NEGAASR WIHaG €SHad mnm:Q GF NBS JheC@WhastadvisstiR Ay
that the Fifth Carbon Budget will need to be significantly outperformed to stay on track to

meet the Sixth Carbon Budget and the 2050 Net Zero target.

1# /. ANOEOATI AT &6 AT EOOCETIT EO A Aiiiil OAATA & O Aii PAOE
OET OCE EO AT A0 110 Eipiu ANOEOAT ATAA 1T &£ OEA Al OOAOE
yo## c¢mpyh !'1TTAG pgqg '11TO00A0OUS

2 #u#aEA 3EQOE #AGAI 15 +'6OA @A ES OA A 1. A0 Bfdag Tt x x 8 OEAAAAST (
DOAIl EAAGEAORIOCEGADT) AEAGT PEIGA cu@m
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Progress towards the Net Zero obligation
16.The most recent CCC Progress Report to Parliament (July’ 28@4i)ded that the UK is not

on track to hit its first nekzero aligned target, the 2030 ND& despite emissions reductions

AY HAnHO® ¢KS ///Qa aasSaayvySyid sra GKIFIG ONBRA
reductions required to achieve the 203arget and only a quarter of those needed to meet

the Sixth Carbon Budgétin particular, the CCC found that missing or incomplete policies

included those on energy efficiency in buildifigs.

17.Emissions reductions from buildings (from a 2008 baseline) are smaller than the CCC has
predicted® ¢ KS / / / A LISOATA O fsgaial plrniaKsysted KontBues td K I G
cause issues for delivering Net ZéraWhile the CCC praised some improved clarity in the
550SY0OSNI HnHo blGA2YylIf NPRRYYAYE GREADSA TME YB:
authorities should give to energy efficiency and {ocarbon heating in existing buildings and
on lowcarbon energy infrastructure, it raised concerns over the 2023 WMS, which it said
¢ 2 dzf Rlikefy o cause further confusion and delays around adopting local NetZero

policies, which is a setbadé

18.The CCC emphasised the need for rapid action:

oOutside the electricity supply sector, the average annual rate of reduction over
the previous seven years was only 6.3 Mi€J@ear (1.6%). This will need to

more than double to 14.3 MtG@'year (4.6%) over the next seven years if the
UK is to meet its 2030 target. This will require substantial increases in the rates
of reduction in most sectors outside of electricity supply. ... In industry and
buildings, trends over the previous seven yg@ere not sufficient and the recent

reductions were mostly not the result of sustained decarbonisation action. These

3##BIOI COAOO ET OAAOQOAEI ¢ AI EGOEDI 00Qn@QuhiZABKOOEARALADD
DOAI EAA OE EIXYOSFCEOR@@ER @ DOBDA O1 EAI AT OTADOAT&EAAOET I

4y AEAXm 8P C

5) AEAXIp 8DC

6) AE ohp 8D C

7) AEAp 8D C

8) AEAfp 8D C
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trends will need to speed up, enabled by programmes to roll outtasbon

technologie<®

Climate change and planning policy
19. The NPPF, published in December 2023, recognises that the duties under the CCA 2008
are relevant to planning for climate change. Paragraph 158, which is unchanged from the
September 2023, July 2021, February 2019 and March 2012 versions of the NPP&h(it whi
gl a LI NI INILK mMpoU I takeR@ohadive approakho initigaling vy & & K 2 dz
and adapting to climate change 6 SYLIKI aAa I RRSRO® C22Gy23GS pec
din line with the objectives and provisions of the Climate Change R082 #Policies
oshould support appropriate measures to ensure the future resilience of communities and
infrastructure to climate change impacs ® 9y SNH& STFAOASyO& LRt A OA:
proactive approach to mitigation and making communities and infrastructure more resilient
to climate change.

QUESTION 1: THE 2023 WMS

Introduction
200hy Mo 5SOSYO6SN) HnuoZX (KG&LocalERengy EfficienEy StaddarfsS R a t

PLIRFGSé€s 6+a YIRS 6@ tIFNIAFYSYGENE ! YyYRSNI { SO
Baroness Penn, in the House of Lords (HLWS120) and then by Lee Rowley asd¥iiiater
for Housing (HCWS128).

21.Also on 13 December 2023, DLUHC launched The Future Homes and Buildings Standards: 2023
consultation on changes to Part 6, Part L (conservation of fuel and power) and Part F
(ventilation) of the Building Regulations for dwellings and nondomestic buildimfjseeking

evidence on previous changes to Part O

SEOODOdITxxx80OEAAAABT OEBKOANBORE G E&EIGER DF 601 COAOO
ObAOI EAI AT O7TADBORAI EAAOQET 1
WAEEO EO Al O OAnNi AAOGAA EI OEA DPAOACOAPE p 1iz& OEA o0
MMPCMPT EOO@DJTT*xxx8CI O8O0AREACBELAAT AAMAI ENNAOAI EI AOA #E
AAAOAOOAA mpo®OE KA A isluvx
BEOOPOJITIRNOAOAEAT OO8PACI DAARARDADED MABOANET XDAC o
EOODOIINOAOCAEARAT OO8BDPAOI DAARRDADED OB OAERKkOpPpC @
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(overheating)? It is notable that the consultation contains a specific section on metrics
GKAOK NBFSNA (2 EUESMNEHE ! aS LydSyaride o6a

22.The 2023 WMS addresses both ptaaking and decisiotaking. On plammaking, it states
that, in the context of the improvement in standards already in force through the 2021 Part L
dzLX AFGZ £ 2y 34ARS ih&SoveininénydBds haRexped? platakeksyo H N1 H p
set local energy efficiency standards for buildings that go beyond current or planned

buildings regulationg @

23.TheA y Of dzipkmhed baldingsiregulatons Y SFya GKFG € 20F€ | dziK2
energy efficiency standards at the level of proposed future regulations. The Secretary of State
O2Yy TANNSR (KI G planke buldng SoukwoasS ridferéace to the
consultation draft of the [Future Homes Standard], as set out in the December consultation
document, or as subsequently amended before any final adog#én

24.The 2023 WMS also gives guidance to local plan examiners that they should reject energy

STFTAOASYyO& ail ycRriteNR PplanBedl huyidihg regblatiasy R théy do not

have a wellreasoned and robustly costed rationale that ensures:

A That development remains viable, and the impact on housing supply and affordability is
considered in accordance with the National Planning Policy Framework.

A 4R AAAREOGET T Ai OANOEOAI AT O EO AGDPOAOGOAA AO
Emissions Rate (TER) calculated using a specified version of the Standard Assessment
Procedure (SAPY.

25.  Three important points arise immediatelirst this does not foreclose the possibility

of setting higher standards, so long as the two bullet points are ®etond although the

2023 WMS is expressed in trenchant language, it cannot be read as directing a specific
outcome in a blanket fashion, without any possibility for justifiable local excepti®iig/est
Berkshire DC) v SSCEIB16] 1 WLR 3923 at 830, per Laws and Treacyhitd).this is further

12 EOODOdITTxxx8CI O8B80ETCI OAZDOAD DA BA D 6 O EOBMG B AIOGRIO0 E A
cndd I OOIBOAOQET 1

B2 J2ECEOO #1110l E®GUNLAREIW/Q#0p@Bo5G# ATETQ AO spms8
Aopl AET AA OEAO OEA ¢mnmg¢o 7-3 AT A OEA &OOOOA (11 AO 3C¢C

DAAEACA 1T &£ | AAOOOAOS
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reflectedin the fact that there is some flexibility afforded to local authorities and planning

inspectors when preparing and examining local plans.

26.Indeed, in evidence before the High Court, the Secretary of State explained that the 2023
2a{ ¢l a |endo@aing G & LI NI A Odzf I NI | LIMINEherGhgn ¢ S Y LIK |
WO2YLISEEtAYIQ 2N WO2YAaUNIAYyAyaQd ¢KS aAyAaaidSNI
dWe would still wish to allow local innovation and ambition where viable,

particularly where the Future Homes Standard (FHS) is not in force, to not
unlawfully prevent LPAs from using their powers, and to avoid being seen to
AT T £ EAO xEOE erdtA énburedlbndibg@olidyi | | E

OAT 1 OOEAOOAOG O Al Ei AOGA AEAT CA T EOECAOQEITT 8/

The Planning and Compulsory Purchase Act 2004
27.Section 19(2)(a) of the PCPA 2004 provides that, in preparing a development plan document,

GKS 20 f L) mustyhavg @gard tii KIi2ZANGHITT A4l BT 1 EAEAO AT A
in guidance issued by the Secretary of Statd ¢ KA a Ay Of dzZRSa 3IdzA RI yOS

statements.

28. Section 19(1A) of the PCPA 2004, which was added by Planning Act 2008 and which has been
in force since 6 April 2009, imposes a general requirement that development plan documents
Ydza G = G 1 S yheludépolicies@dsigriedi@ sedure that the development and use of

IATA ET OEA 11 AA1 dhtrbitd ticthe@nitidatin®d & laifadaptdicn A OA A

to, climate change @

29.Section 20 requires the authority to submit every development plan document to the
Secretary of State for independent examination by a person appointed by him. Section 20(5)

provides that the purpose of an independent examination is to determine:

0j AQ xEAOEAO EO OAOEOAEAO OEA OANOEOAI AT C
under section 17(7) and any regulations under section 36 relating to the

preparation of development plan documents;

“y AEA spon OAA Al OI s9px 1 &£ OEA 3AAOAOAOU 1T £ 30A0A80 ¢
pe) AEA 9spu8
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30.

31.

32.

33..

34.

(b) whether it is sound ®

Accordingly, the obligation in section 19(1A) falls both on the local planning authorities
bringing forward the plans and on the Inspectors examining them. Given the nature of this
duty, against the background of the CCA 2008 net zero obligation, lo¢ardigs have the

power to bring forward local plan policies which secure the mitigation of climate change

needed to contribute to meeting the NDC, the carbon budgets and the 2050 target.

¢KS 20f Aeldg@d/ G2 Il GA2y It LRtAOCE |faz TFrifs
LyalLlSOG2NAR® LG A& ¢Stf dzyRiawkdy®@® RE2 | 42 YS AKA |
arises in many different contexts and has been considered by the Courts on a number of
occasions. It means that the guidance or policy must be considered when exercising the
function or making the decision in question. That does not meadl thah (i  Yotlaivek 06 BNJId
éslavishlyobeyed T I RS OA&A2Y Yl 1 SNJ aride &r poi& ifdhexdiis gdoN2 ¥ & dz
reason to do soR (London Oratory School) v Schools Adjudicai@f015] ELR 335 at 858 per

Cobb J, cited iR (Harris) v Environment Agend022] PTSR 1751 at 880 per Johnson J.

It is key to give clear reasons for departure from the guidance or policy, but the statutory

20t AJFGA2Y G2 KIF @S NBII Niddpulic bBdies mRdreyfighdy ta2 NJ L2 f
a duty of obedience to guidance to which by statute they are obliged (no more, no less) to

have regard R (Khatun) v Newham LB[2005] QB 37 at 847, per Laws LJ.

&8 aSOUA2Y wHWnoéTOO600FT GKS GlFal 2F GKSnafl 20K f L
OEA AEOAOI OOAT AAOGh EO x1 O A AA OAAOITT AAI A Ol
requirements [in s20(5)(a)] and is soursd¥he PCPA 2004 does not define what it means for

I LJ I ysoum® > 68dzdt 3IdzA RFyOS A& 3IAGSYy 2y GKS YSIy
the NPPF, which provides that plans will

be sound if they are positively prepared; justified; effective and consistent with national
policy.

¢ KS NBIj dzA NdBsiEentyiwith 2 M1 aA 2y € LT AOE YSIya GKIG
agree or accord in substance of form, or be congruous or compatible with national Blicy:

(Lochailort Investments Ltd) v Mendip D2021] 2 P&CR 9 at 8§10, per Lewison LJ. It must
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also be born in mind that national policy can sometimes pull in different directions, meaning
that planning judgment is required to determine overall consistency. The Courts have
emphasised that soundness is a question of planning judgment, unlawful otiedasis for
general public law principleg€lifton Neighbourhood Forum v Calderdale Counf@D24]
EWHC 1175 (Admin) at 813 per Fordha@h&rwell Development Watchlliance v Cherwell
DC[2021] EWHC 2190 (Admin) at 820 per Thornto@doper

Estates Strategic Land Limited v Royal Tunbridge Wells Borough Co{@@il7] EWHC 224
(Admin) at 824 per Ouseley J.

The Planning and Energy Act 2008
35.The short PEA 2008 was introduced as a Private Members Bill by Michael Fallon MP. It

provides:

&1) A local planning authority in England may in their development plan
documents, corporate joint committee may in their strategic
development plan, and a local planning authority in Wales may in their
local development plan, include policies imposingsenable
requirements for
(@) a proportion of energy used in development in their area to be
energy from renewable sources in the locality of the development;
(b)  a proportion of energy used in development in their area to be low
carbon energy from sources in the locality of the development;
(c) development in their area to comply with energy efficiency
standards that exceed the energy requirements of building regulations.
(2) In subsection (1)(c)
OAT Aocu AZEZEAEAT AU OOAT AAOAGO 1 AAT O 006/
energy efficiency that are
(a) set out or referred to in regulations made by the appropriate national
authority under or by virtue of any other enactment (including an
enactment passed after the day on which this Act is passed), or
(b) set out or endorsed in national policies or guidance issued by the
appropriate national authority;
OAT AOcu OANOEOAI AT 666h ET OA1T AGET 1T OI 7
requirements of building regulations in respect of energy performance or
conservation of fuel and power.

(3)) 1 OOAOAAOETT joq OAPPOIDOEAOA 1 AOGET T Al
(a) the Secretary of State, in the case of a local planning authority in
England;
F8Y
(4) The power conferred by subsection (1) has effect subject to subsections (5) to
(7) and to?
(a) section 19 of the Planning and Compulsory Purchase Act 2004 (c.
w@h ET OEA AAOGA T &£ A 11TAAl DPIATTEIC £
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(5) Policies included in development plan documents by virtue of subsection (1)
must not be inconsistent with relevant national policies for Englahd

36.The PEA 2008 was recently considered by the High CoRr{Rights Communityction) v
SSLUH@H NHNB8 921/ theROAjudgmé® HPpo LaaGAd GSNE Ayaid NI
the Secretary of State submitted to the Cotiraind Mrs Justice Lieven accepted at 855, that
the PEA 2008 declaratoryor confirmatory2 ¥ £ 2 OF f F dzi K2NAGASaAaQ L2 &SN
 dzi K2NRGASEAaQ LI2gSNAR (2 FR2LJG 20t SySNHeé& ST¥1

are not drawn solely from the PEA 2008 (such that the PEA 2008 contains the entire scope of
local authoritS 3 Q L2 g SNBEOT (KA A& &Gekistiigdgowers andl driidhlates O2 y T A

them in a specific way, to make clear that such powers exist.

37.1t is also important to note that the Court, the Secretary of State and the Claimant all
considered that the provisions of the PEA 2008 were sufficiently unclear or ambiguous to
justify reference to the Parliamentary material when the Bill that was to becthe PEA 2008
was being debated (see 865).

38.  The RCA Judgment records that the material shows that the Private Members Bill was
introduced to provide a clear statutory framework for what had come to be known as the
GaSNIi2y wdz S¢3X gKAOK gla | LRfAOe | R®WhJIGSR o

D/

Borough of Merton, to require a percentage of energy in their areas to be sourced from

renewable sources (see §53).

39. Not mentioned in the judgment, however, is that the Private Members Bill had grown out of
a previous such bill, promoted by Martin Maton MP, to address difficulties encountered by
Cambridge City Council and inconsistencies in local plan decision making:

 EOOI OU T £ OEA O#AOITo06 "EII

As latest figures show, CO2 emissions have risen consistently over the last four
years. Energy efficiency is the simplest and most cost effective way to reduce
carbon emissions.

However the planning system does not make sufficient provisions for energy
efficiency. Cambridge City Council was recently required to water down a

~ ~ 2 N oz oA

bl ATTEIT ¢ DIl EAU OANOEOET ¢ 1 AOCA AAOGAI T DPAOO

153 AA SAOAEI AA ' O 01 A0 | £ $ RERERD i (i AU ECing EOEE b & ¢

%7 (# powo j!AIEIQq AO spnd 4EA 3AAOAOAOU i £ 30A0A A

(i1AO 30AT AAOAG Aiil 001 OAGEI T xAOA ADDOI AREAA AO il
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minimized energy consumption, maximized energy efficiency and considered the

AAAOGEAEI EOU 1T £ OOET C #(0 OUOOAI 68 AOh O1 N(¢
001 OAAOT T AAT A O61 OEA AgOAT &6 OEAO EO EIi bl OA«
Building Regulationgb‘€

40.In response, the Association for the Conservation of Energy had supported a bill to clarify that
local authorities could include in their local development plan policies energy efficiency
standards higher than those required by Building Regulations, alitly targets for
generating energy from renewable and low carbon soutédat private members bill had
had crosgparty support, but had not had Parliamentary time to pass. It was redesigned to

include protection for the Merton Rule and taken up by Michael FallortavP.

41. The Bill was amended quite substantially in the single Committee Sitting that took
place on 20 February 2008, where clause 1 was substantially overhauled, including the
addition of what became sections 1(5) and {®&)r Fallon MP explained that the provision
that new development policies must not be inconsistent with national policies was to prevent
inconsistency with the right of consumers to choose their energy supply and with affordable

housing requirement£’

42.Indeed, section 1(5) PEA 2008, which provides that policies included in development plan
R20dzySyiia o6& @A Misoas beinEonsise with felfvamt datvbal pilicies
for England = & A-3fdtéb e ubLiBl approach to the requirement of soundness in section

20(5)(b) PCPA 2004 and paragraph 35(d) of the NPPF.

43.The Housing Minister at the time of the committee stage explained that the Government had
initially opposed the Bill, but supported it because of the positives in clarifying the power in
LINR Y I NB  flSpArficaldr, lit Wik reagsvre lécal authorities that they can go further,

faster than through building regulations and within a national framework. It will mean that

(1T O0A 1T £ #Tii|io ,EAOA@MAmMmM@QmEMm%BM©@mwmw@nan A
EOODPOdZTTOAOAAOA OEANEIT cO8 N Arosmpmdd £/&1 AT O8OETAT AOI
17y AEAS8
18) AEA8 4EA - A0O1I1T 201 ApEp®B OAO 1 060 ET AAOGAEI AO BPCO »pu
(T OOA T &£ #1111T1T0 , EACADIUARIABIAG OAEA 0% PAOC Y TBR1 d #1011
jom ! BPOEI YO ORAOJITBOAOCPAAOAEAOEANET cCO8NEI AO8SDAO]
1720 madA &£
20) AEAS
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there is no place to hide for local authorities who do not want to take up this agenda, a point

that has been part of our recent discussioirs.

44.The Minister at the time of the final debate on the Bill, Sadiq Khan MP, then Parliamentary
UnderSecretary of State for Communities and Local Government, repeated those

comments?

45.1' S |t a2z O2yTANXS Reatlyi Withithe fufdSmentah mdasurés that the
Government are taking to cut emissions and tackle climate change. Those include the
Climate Change Bill and the Energy Bill, which are now progressing through this House and
the other place respectivelyjaA OEA 01 ATTET C "EI 18 ¢ xEEAEY EI
place a duty on local councils, when preparing their local plans, to take action on climate

change¢®

46. Much of the final debate on the Bill was focused on amendment require to prevent it
from being interpreted as giving the Secretary of State regulati@king powers and on
whether the Bill should await other legislation, which would creder to the Bill On the
amendment, as cited in the RCA Judgment, the Minister explained the intention of clause 1(2)

of the Bill:

GThe intention was for local authorities, in setting energy efficiency standards, to
choose only those standards that have been set out or referred to in regulations
made by the Secretary of State, or which are set out or endorsed in national
policies or gidance issued by the Secretary of State.

That approach was taken with a view to avoiding the fragmentation of building

standards, which could lead to different standards applying in different areas of

the country. Although supportiveof the 1T T 8 ' AT O1 AT AT 80O "Ei 1 h OEA
outcome that we wanted to achie#®é & 3¢ p 0

47.Not mentioned in the RCA Judgment, the Minister went on to say:

GThe important thing is the power of local councils to make policies on local
energy requirements for new developments. It demonstrates joinpd
government between national Government and local government. It is
important to give a sense of ownership saatiresidents feel that their local

2y AEA PC po38

2( AT OAOAh px [/ AOTAAO ¢nnyh ATT1OI1T pntus
23) AEAS
24( AT OAOAh px [/ AOTAAO ¢nmnygh ATTOIT pntws8
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council is addressing their concern to have housing fit for the 21st century. |
hope to see more and better working together between not only local MPs and
local councils, but local government and national Governméfit.

48. Section 1(2) PEA 2008 defines energy efficiency standards by reference to standards set out
08 GKS {SONBUGI NB 2 Fset pul briefdorsed in haloBRatizioliciésiat ya 2 N
guidancé A &a&ddzSR o0& GKS { SONBI( I NE -tofch prdvisionfaSatt Ly Y
that is required for an energy efficiency standard to be open to be used is for it to be

endorsed o6& (GKS {SONBGINER 2F {dFGS Ay lye GeL)S

49. Nevertheless, section 1(2) does limit the nature of the power clarified or declared by section

1 PEA 2008. That power is thus narrower than the power given by section 19(1A) PCPA 2004.

TheRCAJudgment
50 LYy SFENI@& HnanunI wA3IKIRCA N2 YOWNRYHXAKY HOGIARTT ]

contesting the lawfulness of the 2023 WMS on ground which included that it unlawfully
restricted the powers of local authorities under tR&EA 2008 and misdirected local authorities

regarding their statutory duties. RCA contended that the result of the 2023 WMS would be

that local planning authorities would be prevented from bringing forward energy efficiency

policies based on the London EBe2 ¢ NJ y & T 2 NI LETAE DY YISYiANRAOATA &2 O

the carbon efficiency of the homes themselves (§12; §59).

A 2 4 oA 9~

51.¢ KS { SONBGFNE 2F {01 GS NB2SOl Sdefadltfsructioey (G Sy (i A 2
02 AYaLISOG2NARAD® LyaidSlRXZ {tkeSpolicySsOshdplyi sengout2 ¥ { (|
guidance on what the Secretary of State considers to be reasonatle8air&asofied and
robustly costed rationa@8 6 27T m 5S{iLAf SR DNRdzyRa&a

52. TheRCAudgment concluded that the 2023 WMS is lawful and does not unlawfully state the
law or undermine the purpose of sections 1 of the PEA 2008 and 19 of the PCPA 2004 (869).
Lieven J held that the WMS does not attenuate or emasculate local planning a&hiogi

statutory powers (872), and that it accords with both the purpose of section 1(2) PEA 2008

(AT OAOAh px [/ AOT AMOpg nnyh AT 1 OIT pmnum
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and the ability of the Government, in section 1(5) PEA 2008, to constrain the setting of

standards in development plans through national policies (§69).

53.LG Aa AYLERNIIyOG G2 y24S GKIG [ASOGSY W RAR y2i

prevent local authorities from using LETI metrics in their proposed policies.

54.1t is plain that Lieven J found the meaning of section 1 PEA 2008 to be ambiguous. It is not
particularly clear from 869 of the judgment whether the Judge considered the 2023 WMS
simply to be a policy under section 1(2) of the PEA 2008, in which the &gcodtState
éendorsed A LISOA FA O Sy SNERahe Biddynads g sindilarity iin bypBse NR &
between section 1(2) of the PEA 2008 and the 2023 WMS.

55. It is also interesting to note that the Secretary of State did not explicitly e, did Lieven
J suggest, that section 1(5) PEA 2008 meant that the 2023 WMS operates to cut down the
extent of the primary power clarified in section 1(1) PEA 2008. That must be coasdiet
out at 8n above, section 1(5) PEA 2008 simphstates theusual approach to the requirement
of soundness and cannot operate to turn policy guidance into the equivalent of primary

legislation.

56.1 should, however, caution that the crucial final reasoning in R@Ajudgment is a little
rushed. As a result, it is likely that those seeking to oppose the promulgation of Policy Option
2 type policies will seek to rely on the judgment and the 2023 WMS as making such policies
impossible, or, at the very least, difficultjtestify. In my view that would not be a fair or proper

reading of theRCAudgment.

Discussion
57.In my view, neither section 1(2) PEA 2008 nor the 2023 WMS prevents local planning

authorities from bringing forward policies modelled on either Policy Option 1 or Policy Option

2, nor do they prevent Inspectors from finding such policies to be sound.

% 4EA 3AAOAOAOU 1T £ 3&AOAEE APAOBAOCBEERA ss Qb xAO
AT T OEOOAT O xEOE OAAOQEIT p T & O mAw%moﬁnowgwom @H A @ «
feoq 10 j wgs 2AAA EAEOI U ATA AO A xEIT1Ah OEA ot1oex 7-:
AO O1 Ei x OEA DPOBOHEOEIT OEI OI A T PAOAOGA
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58.¢KS t 9! Hnny O2yTFTANNX& 2YS 4 &-existhg goWeks@duldt 2 O €
be exercised, and this route supports policies falling within Policy Option 1. The PEA 2008 does
not, however, foreclose other legislative routes by which difféi@mmore ambitious powers
might be given to local planning authorities. Quite the opposite, as the debate at the time
shows it was always recognised that climaddated legislative amendments might result in

provisions providing such powers.

59. Policy Option 2 is supported by the more general power flowing from the duty in
section 19(1A) of the PCPA 2004. The lack of progress in reducing emissions from the built
environment sector since that duty came into force in 2009, and the need for sagnifiad

swift action, supported by the CCC (see §&86above) and the NPPF (see 819 above), all
justify the choice of Policy Option 2, pursuant to section 19(1A).

60. The 2023 WMS does not prevent local plan policies based on Policy Option 2 from being
brought forward by local planning authorities or being found to be sound in examination. The
RCAudgment rejected the contention that the 2023 WMS emasculated or was incompatible
with the powers in section 19 of the PCPA 2004. It is certainly correct that the 2023 WMS does
not constrain or delimit the extent of the duty in section 19(1A). As seabf82%34 above,
the 2023 WMS is policy guidance to which regard must be had, but from which deviation can
be justified in so long as there is clear evidence which provides the reasons for so doing, and

which demonstrates the viability of policies basatdRolicy Option 2.

61.0n soundness, so long as there is a robust evidence paseasoned andobustly costed
rationale( it is open to examining inspectors, in the exercise of their planning judgment, to
determine that policies based on Policy Option 2 are consistent with national policy on climate
change mitigation and the net zero obligation,darto the extent that there would be
deviation from the 2023 WMS, that can be justified on the evidence and does not prevent

2 @S Nbnbistenoy 2 F G KS LINE LR &6 pdi®@OF f LI LY S6AGK yI

QUESTION 2: GENERAL CONFORMITY WITH THE LONDON PLAN
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Carbon Neutrality and Embodied Carbon Topic Paper



62. The London planning authorities, including the 32 London boroughs and the City of London,
are responsible for preparing local plans for their own areas but must ensure that they are in
general conformity with the Spatial Development Strategy for Greateddo (March 2021)

othe London Plan€ 0 @

63.t 2f A08 {L H 2F (GKS [2YyR2Y tftly 2y WaAyAYAaAy:
Ol -AET O AAOAIT T bicéArbod THisEneadd rdduchd\greenhddseU A O
gas emissions in operation and minimising both annual
and peak energy demand in accordance with the following energy hierarchy:
1) be lean: use less energy and manage demand during operation
2) be clean: exploit local energy resources (such as secondary heat) and supply
energy efficiently and cleanly
3) be green: maximise opportunities for renewable energy by producing, storing
and using renewable energy esite
4) be seen: monitor, verify and report on energy performance.

B Major development proposals should include a detailed energy strategy to
demonstrate how the zer@arbon target will be met within the framework
of the energy hierarchy.

C A minimum onsite reduction of at least 35 per cent beyond Building
Regulations is required for major development. Residential development
should achieve 10 per cent, and noaesidential development should achieve
15 per cent through energy efficiency meass. Where it is clearly
demonstrated that the zeracarbon target cannot be fully achieved esite,
any shortfall should be provided, in agreement with the borough, either:

1) OEOT O6CE A AAOE ET 1 EAO Ai1 OOEAOQOEI T Oi
2) off-site provided that an alternative proposal is identified and delivery is
certain

D Boroughs must establish and administer a carbon offset fund. Offset fund
payments must be rindenced to implement projects that deliver carbon
reductions. The operation of offset funds should be monitored and reported
on annually.

E Major development proposals should calculate and minimise carbon
emissions from any other part of the development, including plant or
equipment, that are not covered by Building Regulations, i.e.
unregulated emissions.

F Development proposals referable to the Mayor should calculate whole life
cycle carbon emissions through a nationally recognised Whole -Cyele
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Carbon Assessment and demonstrate actions taken to reducecyifée
carbon emissions?*

64. These requirements were based on the Building Regulations 2013, but the policy provided for
the threshold to be reviewed if the regulatory requirements were updafethe threshold
was updated via the GLA Energy Assessment Guidance, published June 2022, such that the
targets under Policy S1 2 now relate to the baseline in the Building Regulation$2021.

65. At 89.2.5 of the reasoned justification further addresses updating and the requirement to go
0Se2yR Odz2NNBy il . dithef niRrimGE improSeindmt bvérAtteyTaryet &
Emission Rate (TER) will increase over a period of time in order to achieve the zeacbon
London ambition and reflect the costs of more efficient construction methods. This will be
reflected in future updates to the London Plan. 6 SYLIKF aAa Ay 2NAIAYLF O

66.¢ KS NBF a2y SR 2dza i A F A Ghelededyyhie@uenyI{Flgiref2) shoyld 2 D H D+
inform the design, construction and operation of new buildings. The priority is to minimise
energy demand, and then address how energy will be supplied and renewable technologies
incorporatedé O SYLIKIF A& Ay 2NAIAYI O

Legal Background
67.t F NI w 2F GKS t/t! wnnn O2yOSNy28C doficer©Ol £ 55

G520dzySyidaé¢o {SOlA2Yy wmT AYLRAaASa GKS 2o0f A3k
documents and section 19 sets out various matters which are required to be addressed,
includng section 19(1A) on contributing to the mitigation of and adaptation to climate

change.

68. Section 24 of the PCPA 2004 concerns conformity with regional strategies and provides as
relevant:

&(1) The local development documents must be in general conformity gvith
(b) the spatial development strategy (if the local planning authority are a
, TTATT AT Oi OCE 8 8
(4) A local planning authority whicharea 1T T AT 1T Ak Ol OCE 8

27 T 1T AT 01 AT EO@B@pmT xxx81 1 1 Al 1T DOIOADBLERDIT®EFAMAIN T AD C7
DI AT 7T ABDIIAT 71811 At HpCO z0T @ 8

2 TTATT ol ATh ¢ngph P8 otch A8 puvcs

29 I %l AOCU ! OOAOOI AT BOODEAAT AARSFIOT Al kaick®8 OETOEOQAOT

Ci A AT AOCcU_AOOCAOGOI AT O_COEAAT AA EOT A c¢mgqg, m8PAAE
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69.

70.

€)) must request the opinion in writing of the Mayor of London as to the
general conformity of a development plan document with the spatial
development strategy;

(b) may request the opinion in writing of the Mayor as to the general
conformity of any other local development document with the spatial
development strategy.

(5) Whether or not the local planning authority make a request mentioned in
subsection (4), the Mayor may give an opinion as to the general conformity of a
1T AAT AAOGAT T PIi AT O AT AOI AT O xEOE OEA ODPAOE

(7) If in the opinion of the Mayor a document is not in general conformity with
the spatial development strategy the Mayor must be taken to have made
representations seeking a change to the documént.

¢KS fSIFRAY3 Ol aigepeyal corfoBnityy Sk FAYEAS 2F2 deNI 2 F | LI
Persimmon Homes (Thames Valley) Ltd v StevenagfB@5] EWCA Civ 1365; [2006] 1 WLR

0 o nPeréimimon Homest 0 3 G KA OK O2y OSNYSR (K $endrdNS @A 2 dza
conformityt 658G 688y 201t LEFya FyR adNHOGdNE LK |
referred to the PCPA 2004. The approach takeRarsimmon Homed§ 2 G KS Y®&F yAy 3 ;
general conformitg¢ g & | LILIX A SR (2 aUBieisitydf\Brisel m Notth t | H N
Somerset CounclbbH T M08 921/ HomMm O! RYAYOT Udversityof6 Wt [ d
Bristolé 0 | (-1082mn T

lff GKNBS /2dzNI 2F ! LIJISIHE 2dzRISE | GeNBaB R G A (K

conformityé A y'-28%fPersimmon Home?¥' He rejected any attempt to elicit an exact

meaning of the phrase, but considered the question as to the flexibility of the requirement: is
it relatively tight or relatively loose? He held in §28 that it was not enough for policies simply
G2 ioGharacte ¢gAGK GKS NBfSGFyld NBIA2YyLFE LIXIYyS>S 0o

loose:
0) A that O #sAtr@e construction the requirement may allow considerable
room for manoeuvre within the local plan in the measures taken to reflect structure
pi Al Pi 1l EAUR O AO O1 1 AAO OEA OAOEIT OO AT A
7EETI A OAAOGEITT ¢t EAO O1 AAOCIiTA A 101 ARO T &£ AT AT AT Al

OACET T Al zEOOABARQERLDOI AO OACEIGEA BO®AGHEOHET 1T O OAd Al GBRAACGE AR
"1 OT OCEO OAiI AET O AO 1 OECET Al EUDOkiT EAAAAXERT - OBAEDOQHIP

s, 1T UA ,* AEOOAT OAA 11 OEA OAOU 1 AOGO DPAOO 1T A& scyh A
AT AT T PAOO OADPOT AOGAOEI T 1T &# OEA OACEITAI bilEAU ET OE/
IO OEIiETC OEAO T1 1A p@PIIGROG ATOERA IORICEGARATODA 1 EAU |

PAOET Ad ORA AbAuhody
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71. All three Lord Justices agreed that the phrase leaves scope for some conflict between the two
LX I ya o023HcT 3TmMT ?PménErakl yARY RAKD G SRK § &l RAIBOKI
concluded that this flexibility included using the wording of a structure plan policy but

qualifying its justification or timing.

72.The Court of Appeal recognised that the local plan is there to inform and guide local decisions
and is likely to be of considerable significance to local investment and to choices about the
pattern of local development and the environment. Accordinglyisitdesirable in the public
interest that the local plan should address relevant issues and do so as accurately and fully
asitreasonablycaf = FyR OGKIFIG GKS 20t LXFYyYyAy3a | dziK2!
for conformity against the ned for éhlocal plan to take account of and explain the

circumstances in which the strategic policy will be given effect (§28)

73.[ & [W YFRS AG LXFAY G 2uu GKIFGIngne@S G(GKS
conformity¢ = G KS jdzSadA2y 2F 6KSGKSNJ GKSNE Aa ISy
of degree and planning judgment, with review by the courts limited/@dnesburyprinciples:
ie matters of planning judgment are for the decisioaker, and will be unlawful only where
no reasonable decisionmaker could have come to the judgment, including where some

mandatory material consideration is left out of accounte &¢so Wall LJ at §92.

74.The consideration of whether the North Somerset Core Strategy was in general conformity

with the relevant regional strategy, in §81:081 of theUniversity ofBristol decision, is an

example of the flexibility given to local plan inspectors by that phrase.

¢KS a3SYySNIf O2yF2NNAGEE 2F t2ftA0&8 hLGA2ya m FyF
75.In light of the guidance from the case law, my view is that both Policy Options 1 and 2 are in

general conformity with the London Plan.

76.Policy Option 1 is aligned more closely to the London Plan Policy Sl 2 than is Policy Option 2.

However, it is key that:

a. The overarching aim of Policy Sl 2 is that major development should be net zero carbon,

which is the aim of both policy options;
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b. Policy SI 2 C sets a floor rather than a ceiling. On the plain wording, local plan policies
can go beyond the minima set out in Policy SI 2 C and still be in general conformity with
that policy;

C. Policy SI 2 explicitly refers to minimising both regulated and unregulated carbon

emissions;

d. The reasoned justification explains the priority as minimise energy demand, on which

Policy Option 2 focuses; and

e. The reference to TER in the reasoned justification is not a binding part of the policy,
SOSYy AT AlG 6SNB NBIR Ayid2z2 GKS pihdral O8 g2 N
conformity¢ YSlIya GKFG 20KSNJ YSGNAO&A O2dz R 0S d:
of Policy Sl 2.

77.¢F1Ay3 +fft GKS&S YIFIGGSNBR Ayid2 | O002dzyii@ | yR A
general conformitg = AU Aa OfSINJ Ay Yeé @GASg OGKIFG F 2

wording for Policy Option 2 would be in general conformity with the London Plan.

1 CONCLUSION
78. A summary of my advice is given in 83 above. Please do not hesitate to contact me if
anything requires clarification, or if I can be of further assistance.

20 September 2024 ESTELLE DEHON KC

L
® @ @ cornerstone

® ® Dbarristers
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Appendix 2 7 Essex County Council Open legal advice T April 2023.

IN THE MATTER OF THE BUILDING REGULATIONS, PART L 2021 AND THE
PLANNING AND ENERGY ACT 2008

Re: Ability of local planning authorities to set local plan policies that require
development to achieve energy efficiency standards above Building Regulations

OPEN ADVICE

INTRODUCTION AND SUMMARY

5 & 1 am asked to advise Essex County Council (“the Council”) and the Essex Climate
Action Commission ("ECAC") on the ability of local planning authorities (“LPAs")
to set local plan policies mandating energy efficiency standards for new buildings
which exceed those in the Building Regulations, Part L, and also go beyond the
19% improvement over Building Regulations standards! referred to in a Written
Ministerial Statement on plan-making, published in 2015 (“the 2015 WMS").

2. For the reasons set out in detail below:

2.1 The Planning and Energy Act 2008 (“PEA 2008") empowers LPAs, through
their local plan policies, to set higher targets for energy performance
standards for development in their area than the national baseline, provided
such standards are “reasonable" and comply with the usual plan-making
requirements of section 19 of the Planning and Compulsory Purchase Act
2004.

2.2 Some confusion over the ability of LPAs to set standards above the national
baseline seems to have arisen due to:
a. an amendment to the PEA 2008, which was enacted as part of the
Deregulation Act 2015 but never brought into force; and

! Conservation of fuel and power: Approved Document L, March 2014, updated February 2023,
7 X y 2 y S o e y _of- 2 ) 20T - 7 -

o
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2.4

2.5

b. the 2015 WMS, which set out the government's expectation that local plan
policies should not be used to set requirements above the eqguivalent of
Level 4 of the Code for Sustainable Homes (19% above the national
baseline in the Building Regulations, Part L 2013) and which is still

reflected in the Planning Practice Guidance on Climate Change.2

However, the Department of Levelling Up, Housing and Communities has
confirmed that the 2015 WMS is otiose in light of the 2021 updates to the
Building Regulations and that there are no plans to bring the 2015
amendment to the PEA 2008 into force, or otherwise to amend the Act.

Accordingly, the 2015 WMS should not be accorded any weight.

With one exception, LPAs which have sought to include policies in their local
plans mandating energy efficiency standards above the national baseline
hawve been successful, and inspectors have been satisfied that such policies
will not have an unreasonable impact on the viability or deliverability of

development.

The exception - the draft Area Action Plan for Salt Cross, found unsound ina
report published on 1 March 2023 - is based on a misunderstanding of both
national policy and the PEA 2008. There is therefore nothing in the Salt Cross
decision which should dissuade an LPA from seeking to adopt net zero
policies requiring high new build fabric efficiency standards, provided the
LPA evidence such policies thoroughly and clearly indicates an awareness of

the impact of the proposed policies on the viability of development.

2

Planning update, March 2015, https://www.gov.uk/government/speeches /planning-update-march-
2015: Manning Practice Guidance: Climate Change, June 2014, wupdated March 2019,

https:/ fvww govouk/guidance fdimate-change.
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REASONS

3 This opinion has the following structure:
FACTUAL BACKGROUND 3
LEGAL AND POLICY BACKGROUND 7
Statutory obligation to reach Net Zero by 2050 7
Climate change and planning policy 9
The Net Zero Strategy suite of documents 10
Progress towards Net Zero target 11
2021 updates to the Building Regulations 16
LEGAL POSITION ON ENERGY EFFICIENCY TARGETS BEYOND NATIONAL MINIMUM
STANDARDS 17
Planning and Energy Act 2008 17
Why the Deregulation Act 2015 and the Written Ministerial Statement 2015 do not
undermine local planning authorities” powers 18
Confirmation of local planning authorities” powers by Ministers and Planning
Inspectors 19
Conclusion 21
ENERGY EFFICIENCY POLICY CASE STUDIES 21
Energy efficiency policies which have passed examination 22
The Salt Crass decision 25
CONCLUSION 27
FACTUAL BACKGROUND
4, In October 2018, the Intergovernmental Panel on Climate Change (“IPCC)

years in which to take action to prevent global temperature rise above 1.5°C.

3

3
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reported in its Special Report on Global Warming of 1.5°C (the “SR1.5 Report”),
that human activities had caused the Earth's surface to warm by more than 1°C
since the industrial period of 1851-1900.2 The S5R1.5 Report made two further
significant findings: (i) the climate impacts of 2°C of warming would be very much

more serious than those of 1.5°C of warming; and (ii) there were then only 12

2018 Special Report on Global Warming of 1.5°C, Summary for Policymakers ["SPM™) Al
hitps: / fu nccchrsrls/,
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5 On 9 August 2021 the IPCC published the contribution of Working Group 1 to the
IPCC's Sixth Assessment Report, regarding the physical science basis of climate
change. Its key findings of fact can be summarised as follows:4

a. Itis unequivocal that human influence has warmed the atmosphere, ocean
and land. Widespread and rapid changes in the atmosphere, ocean,
cryosphere and biosphere have occurred.

b. The scale of recent changes across the climate system as a whole and the
present state of many aspects of the climate system are unprecedented
when compared to the globe's climate over many thousands of years.

c. Human-induced climate change is already affecting many weather and
climate extremes in every region across the globe; evidence of observed
changes in extremes such as heatwaves, heavy precipitation, droughts, and
tropical cyclones and, in particular, their attribution to human influence,
has strengthened since the IPCC published its Fifth Assessment Report in
2013,

d. Global warming of 1.5°C and 2*C will be exceeded during the 215 century
unless deep reductions in COz and other greenhouse gas emissions occur
in the coming decades.

e. Limiting human-induced global warming to a specific level requires
limiting cumulative COz emissions, reaching at least Net Zero CO:
emissions, along with strong reductions in other greenhouse gas
emissions.® Strong, rapid and sustained reduction in CHs4 [methane)
emissions would also limit the warming effect resulting from declining

aerosol pollution and would improve air quality.

6. The IPCC estimates a remaining carbon budget of 500 gigatonnes of COz ("GtC0z")
(from 2020) for a 50:50 chance of restricting warming to 1.5°C, Le, a little over

*  IPCC, 2021: 5PM in Climate Change 2021: The Physical Science Basis Contribution of Working Group [ to
the Sixth Assessment Report of the Intergovernmental Panel aon Climate Change, Cambridge University
Press https: [ f'www.ipcc.ch/report fark fwel /.

5 [IPCC, 2018: Annex I: Glossary defines Net Zero C0; emissions as being achieved when global CO;
emissions are balanced by COzremovals. Note that Net Zero COz emissions and carbon neutrality have
different meanings and can only be used interchangeahbly at a global scale. At a regional, national, local,
or sectoral level, Net Zero requires the reduction of emissions to a level as close to zero as possible,
while carbon neutrality can rely on offsetting elsewhere. See IPCC, 2022, Technical Summary ("TS") in
Climate Change 2022: Mitigation of Climate Change, Working Growp 111, Box TS.6, fn. 19.

4
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420GtC0z from the start of 2022.% This new budget represents just over ten years'
worth of global emissions at pre-pandemic (2019) levels (a level that 2021
broadly matched).

On 17 January 2022, the UK Government published its UK Climate Change Risk
Assessment 20227 This details the effects currently being felt across the UK from
impacts such as flooding, wildfires, sea level rise, coastal erosion and heating. It
also sets out that, even under low warming scenarios, the UK will be subject to a
range of significant and costly impacts unless accelerated further action is taken
now.? For eight of the risks identified, economic damage by 2050 under 2°C of
warming could exceed £1 billion per annum.® It states:

“The evidence shows that we must do more to build climate change into
any decisions that have long-term effects, such as new housing or

infrastructure, to avoid often costly remedial action in the future."10

On 27 February 2022 the IPCC published the contribution of Working Group II to
the IPCC's Sixth Assessment Report. Its key findings of fact are:
a. The extent and magnitude of climate change impacts are larger than
estimated in previous assessments; 1!
b. Climate change has caused increased heat-related mortality; hot extremes
including heatwaves have intensified in cities, where they have aggravated
air pollution events and limited functioning of key infrastructure; 12
¢. Continued and accelerating sea level rise will encroach on coastal
settlements and infrastructure,’® and, combined with storm surge and

heavy rainfall, will increase compound flood risks; 4

]
11

ix
15

IPCC, 2021, Table 5PM2 and paras D.1.3-D.1.8.

UK Climate Change Risk Assessment 2022 (17 Januwary 2022)

https: / fassets.publishing service.gov.uk/government uploads fsystem fuploads /attachment_data /file
Ihid, pg 3.

Ihid, pg 4.

Ibid, pg 4 and pg 9.

IPCC, 2022, 5PM in Climate Change 2022, Impacts, Adaptation and Vulnerability, Working Group {1

contribution, para SPM.B.1.2 https: //www ipce ch/report /ard fwgd /.
Ibid, 5PM B.1.1 and SPM.B.1.5.

Ibid, SPM.B.3.1.
Ibid, SPM.B.5.1.
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10.

d. There have been irreversible losses, for example through species
extinction driven by climate change; 15

e. “The cumulative scientific evidence is unequivocal: Climate change is a threat
to human well-being and planetary health. Any further delay in concerted
anticipatory globol action on adaptation and mitigation will miss o brief and
rapidly dosing window of opportunity to secure a liveable and sustainable

future for all."'&

On 20 March, the IPCC published its Synthesis Report, which draws together
conclusions and recommendations from its detailed reports produced over the

last six-year reporting cycle.!” |t emphasises that deep, rapid, sustained, and

immediate reductions in greenhouse gas emissions are needed to avoid dangerous

and irreversible consequences for human and natural systems."® A wide range of
co-benefits would accompany rapid and sweeping emissions reductions,
especially in terms of air quality and public health.'® [t sets out that substantial
emissions and policy gaps presently exist, with implemented policies being on
track for warming of 3.2°C, with a range of 2.2°C to 3.5°C.% Importantly, it
emphasises that even the smallest increments of warming matter.*! Every fraction
of a degree will increase the severity and frequency of floods, droughts, storms,
heatwaves, and other extreme weather events.

ECAC is an independent body, set up by Essex County Council in May 2020. There
are currently 30 commissioners, drawn from a range of public, private, and third
sector organisations. In July 2021, ECAC published its report ‘Net Zero: Making
Essex Carbon Meutral’, in which it set out a series of recommendations, which were
adopted in full by the County Council. Among these was the recommendation that

all new homes and commercial buildings granted planning permission in Essex

]

Thid, 5SPME.12.

Thid, 5PMID.5.3

IPCC 2023 ARG Synthesis Repart httpss / Mwwwipec.ch freport fard fvrd.
Thiel, C.2.1 pgg 27.

Thid, C23 pg 27.

Ihidl, fgure 5 pg Z3.

Ihid, B.2.2 pg 15 and fgure 4 pg 18,
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should be zeto carbon by 2025, and carbon positive by 2030.22 These targets do
not have statutory authority, but through leadership and information sharing,
ECAC and the County Council, working with district council Chief Planners, are
seeking to influence LPAs to adopt energy performance policies in their local

plans, and developers to commit to higher standards of energy efficency.

11.  The Essex Developers Group ("EDG") has signed up to a Developers Climate Action
Charter in June 2022, in support of the ECAC targets. The Charter has been adopted
by the EDG as well as Homes England, the South East Local Enterprise Partnership
and the Essex Planning Officers Association [representing the 15 local authorities

of Essex). 2

LEGAL AND POLICY BACKGROUND

12,  The Courts in the UK have recognised the "very great importonce” and
“significance” of climate change, “with its conseguences for human and other life on
this planet™ R [BAAN) v SSLUHC [2023] EWHC 171 (Admin) at §§1 and 258. The
Divisional Court has accepted that the impact of global heating is "potentially
catastrophic™: R (Spurrier) v Secretary of State for Transport [2020] PTSR 240 at
§560. The Court of Appeal has recognised that the “issue of climate change is o
matter of profound national and international importance of great concern o the
public—and, indeed, to the Government of the United Kingdom™: R {Plan B Earth) v
Secretary of State for Transport [2020] PTSR 1446 at §277.

Statutory obligation to reach Net Zero by 2050

13.  The United Kingdom is subject to a statutory obligation to ensure that its net
carbon account for the year 2050 is at least 100% lower than the 1990 baseline,
pursuant to section 1(1) of the Climate Change Act 2008 ("CCA 2008"), as
amended by the Climate Change Act 2008 (2050 Target Amendment) Order 2019,
Under sections 4 and 9 of the CCA 2008, the Secretary of State must set regular

2 ECAC, “Net Tero: Making Essex Carbon Newotral', pg 33, https:/Swew esserc] imate.ong.uk fatesf

Fam bt /FLes TE3 1 71 THIOED .
up Climate Action Charter, i s iprzuice il

g e e riabiliey-a r i v "

A Esgex Developers” Gro
<l g f P E
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carbon budgets for each succeeding five-year period, taking into account advice
from the Climate Change Committee ("CCC™), and ensure that the net UK carbon
account for each budgetary period does not exceed the carbon budget.

14.  The duties of the CCC are set out in Part 2 of the CCA 2008 and include obligations
to advise the Secretary of State on the setting of carbon budgets [section 34] and
to make annual reports to Parliament on the progress that has been made towards
meeting the carbon budgets and the 2050 Net Zero target (section 36).

15.  The Fourth Carbon Budget, for the period 2023-2027, is set at 1,950 million tonnes
carbon dioxide equivalent ["MtC0ze") and requires an average of a 51% reduction
in emissions compared with 1990 levels.24 It was set so as to be on track for the
previous target of an 80% reduction in greenhouse gas emissions by 2050. The
Fifth Carbon Budget [2028-32), set on the same basis, is 1,725 MtCOze, which
requires an average of a 57% reduction.

16. The CCC published its Sixth Carbon Budget recommendation and report in
December 2020, The Government accepted the recommendation and enshrined
the budget in law by the Carbon Budget Order 202 1. It sets a target of 965 MtCOze
for the period 2033-2037, which would equate to a 78% reduction in emissions
by 2035, relative to the 1990 baseline.*s

17.  The adoption of the Sixth Carbon Budget has clear implications for the Fourth and
Fifth Carbon Budgets, which were set in line with the previous ‘at least 80%
reduction” target for 2050 rather than the revised ‘at least 100%’' target now found
in Section 1 of the CCA 2008. In its December 2020 report, the CCC calculated a
difference of at least 28-68 MtC0ze a year in 2030 between the average emissions
allowed by the Fifth Carbon Budget, and the CCC's “Balanced Pathway”, whichis a

# Cl; equivalent emission is a commaon scale for comparing emissions of different greenhouse gasses,
thisugh it doet not imply equivalence of the corresponding climate change responges [t is defined in
IPCC 2018, Annex 1: Glassary.

LG, The Sinth Carfan Budget - The UK's path to Net Zero, Decembeer 2020, hbtps:/ fwww thecoc orgulcl

" i J
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18.

trajectory that if followed would allow the UK to meet the Sixth Carbon Budget and
the 2050 Net Zero target.?®

The CCC has advised that the Fifth Carbon Budget will need to be significantly
outperformed to stay on track to meet the Sixth Carbon Budget and the 2050 Net
Zero target.?’

Climate change and planning policy

19.

20.

The National Planning Policy Framework 2021 (*“NPPF") recognises that the
duties under the CCA 2008 are relevant to planning for climate change. Paragraph
153 provides that plans should “take a proactive approach to mitigating and
adapting to climate change” (emphasis added). Footnote 53 makes clear this must
be “in line with the objectives and provisions of the Climate Change Act 2008".
Policies “should support appropriate measures to ensure the future resilience of
communities and infrastructure to climate change impacts”. Energy efficiency
policies clearly fall within the proactive approach to mitigation and making

communities and infrastructure more resilient to climate change.

DHLUC has indicated that there is no intention to amend these provisions of the
NPPF in the proposed current reforms to national planning policy,?® and the
direction of travel of future reform recognises that planning “can make an
important contribution to...the vitally important task of mitigating and adapting to
climate change®. The consultation document indicates that future reform will
explore how planning measures can do more to measure and reduce emissions in
the built environment,?? including delivering significant reductions in operational
carbon emissions from the built environment.*" The consultation also recognises

the importance of work by LPAs who are frontrunners by innovating and leading

HYye

Ibid, pg 432.
Ibid, pgs 24 and 430-433.

Consultation, Levelling Up and Regeneration Bill: reforms to national planning policy (22
0o P | 1 i /] , o and-re o 1 -hi

2022),

December

Thid, Chapter 2 §5.
Ibid, Chapter 7 §12.

B4
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the way in addressing climate change through planning 3! Finally, the draft revised
text of the NPPF contains a new provision at §161 that "to support energy efficiency
improvements, significant weight should be given to the need to suppart energy
efficiency improvements through the odaptotion of existing buildings, particularly
large non-domestic buildings, to improve their energy performance” 32

The Net Zero Strategy suite of documents

21.

22

3.

On 18 July 2022, the Net Zero Strategy for meeting the carbon budgets up to and
including the Sixth Carbon Budget was found unlawful. In BfFriends of the Earth
Led} v Secretary of Stote for the Business, Energy and Industrial Strategy [2022]
EWHC 1841 (Admin); [2023] 1 WLE 225, Holgate | held the Secretary of State had
not been briefed with sufficient information to enable him to be satisfied that the
policies and proposals included in the Net Zero Strategy would allow the UK to
meet the Sixth Carbon Budget [§§202-204, 211-217, 256-257). The Net Zero
Strategy was required to be re-drafted by 31 March 2023,

On 30 March 2023, the Government published its revised strategy to deliver its
MNet Zero obligations.® Rather than a single Net Zero Strategy, a suite of 50
documents were published, including 19 policy documents. The maost important
of the policy documents is the Carbon Budget Delivery Plan, 3 which will be
presented to Parliament pursuant to the section 14 of the CCA 2008 and which is
the most direct response to the Friends of the Earth judgment.

The Carbon Budget Delivery Plan sets out 191 guantified measures across all
sectors of the economy (table 5) and indicates that these polices would meet
Carbon Budgets Four and Five, but would only provide 97% of the carbon savings
required to meet the Sixth Carbon Budget (2033-2037), amounting to a shortfall
of 32 million tonnes of C0ze over the budget period [see Table 1 in particular).
Table & of the Plan lists another 143 “unguantified” policies and proposals, where

1 [hid, Chapter 7 §4.

2 Mational Planning Policy Framework: draft text for consultation, §161, s ik S
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24,

25.

26,

the impact has not been calculated, in some cases because they are at an “early

stage” or because they are very high level.

The Carbon Budget Delivery Plan also makes it dear that it delivers only 92% of
the emissions cuts needed to meet the UK's 2030 nationally determined
contribution under the Paris Agreement, which is a commitment to reduce

economy-wide greenhouse gas emissions by at least 68% by 2030, compared to

19490 levels.

The documents which were promoted as the centrepiece of the new Net Zero
package are titled “Powering Up Britain® and include an Owverview™ of the
government’s plans as well as the UK's new Energy Security Plan3® and Net Zero
Growth Plan.*” While these publications largely consolidate existing Government
policies, a number of “new” initiatives were announced across various key vectors
in the energy transition, including renewables, nuclear, hydrogen, carbon capture,
heat and energy efficiency, as well as indications on the direction of travel with

respect to reforms for electricity networks and energy markets.

The main measures targeted at buildings refine existing energy efficiency support,
in particular by rebranding an insulation scheme to upgrade around 300,000 of

the country’s least energy efficient homes and support the rollout of heat pumps.

Progress towards Net Zero target

27.

The CCC will respond to the Carbon Budget Delivery Plan and the new suite of Net
Zero Strategy documents in its progress report to Parliament in June 2023, Until
that formal response is made, there is conflicting information about whether the
UK is on track to meet the Fifth Carbon Budget, or the 'outperformance” of that
budget needed for compliance with the Sixth Carbon Budget. On 18 October 2022,
the then Department for Business Energy and Industrial Strategy (“BEIS”), now

i

fibe /1 147 340/ powering-up-britain-joint-averview pdf.
. PEr— " 1
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the Department for Energy Security and Net Zero, released its Updated Energy
Projections, analysing and projecting future energy use and greenhouse gas
emissions in the UK, which allow the monitoring of progress towards meeting the
carbon budgets. 28 These showed that:
a. The Fifth Carbon Budget will be missed by 73 MtCO:ze, achieving a 56%
reduction on 1990 level rather than the required 58% level, meaning the
UK is off track to outperform this carbon budget; and
b. The Sixth Carbon Budget will be missed by 976 MtCOze, only achieving
a 54% reduction on 1990 levels, rather than a 77% reduction.

28. The Updated Energy Projections 2022 include policies that have been
implemented or where funding has been agreed. They include schemes to make
public buildings, private homes and social housing more energy-efficient and
install clean heating systems, phase out coal and support renewables, and faster
uptake of electric vehicles. It is not clear how the analysis made in the Updated
Energy Projections in October 2022 aligns with that made in the Carbon Budget
Delivery Plan in March 2023, given that the Plan mostly restates policies already
announced.

29.  In June 2022, the CCC found in its previous progress report to Parliament that
pither significant risks or policy gaps exist in relation to 38% of the emissions
reductions required to meet the Sixth Carbon Budget.*® This was particularly soin
relation to land use and the energy efficiency of buildings.*® The CCC also
highlighted that, under the current Building Regulations, “the UK continues to build

new homes to standards which do not align with the Net Zero target." 4!

30. In a letter to Chancellor Jeremy Hunt in November 2022, the CCC recommended
that the government consider bringing forward the date for the introduction of the

| https £ iwesewe v uk fpovernment S e olbectiong fene rgy-and e mistions - projections.

A CCC, Progress Report, June 2022, pg 22, i J ' cati
report-to-parliament)

W COC, Progress Report, pg 14

4L CCC, Progress Report, pg 180.
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Future Homes Standard from 2025.%2 This recommendation was not followed in
the Carbon Budget Delivery Plan, which still envisages regulation from 2025
(policy 97, pg 78). A similar recommendation made in the independent Net Zero
Review, carried out by former energy minister Chris Skidmore MP,43 was
rejected. ™ The Government intends to consult on the specification in 2023, then
legislate in 2024 ahead of implementation in 2025, As part of the consultation the
Government will “explore what transitional arrangements are appropriate to make

sure that as many homes as possible are built to the new standard as quickly as

possible.” 45

In a further letter to the Under Secretary of State for Levelling Up, Housing and
Communities, dated 2 February 2023, the Chair of the CCC, Lord Deben, also
highlighted the problems inherent in using the current rating metrics for domestic
Energy Performance Certificates ["EPCs™) to assess the energy efficiency of
buildings.** At present, these metrics reflect energy costs and carbon emissions
per square metre, but do not provide a direct measurement of fabric efficiency.
“The fact that energy costs form the basis for one of the two metrics used to inform
current EPC ratings has given rise to perverse incentives. For example, a home
heated by a modern gas boiler will usually achieve a better EPC rating than one
heated via low-carbon technology such as heat pumps. The letter recommended
that the metrics be improved, to support better the delivery of national climate
policy targets, and that they be used to measure: 1) energy use intensity; 2] space
heating demand intensity; 3) heating system type; and 4) energy cost intensity. It
appears this recommendation has not been followed in the Carbon Budget

Delivery Plan or the Powering Up Britain documents.

CCC, Letter: Reducing energy demand in buildings in response to the energy price crigis, November
znzz'..p. . T e f He sl - [ -1 g 5. a8 -1 -] HAH S
response-to-the-energy-price-crisis/.

Miszion Zero: Independent Review of Net Zero, January 2023, httpe/ fagcets publishing service. govouk f
povernmentfuploads fsystem fuplosds fattachment_data/file [ 1128689 fmission-zero-independent-
rewiew. pdl

Responding o the Independent Review of Net Zero's Recommendations, March Z023,
httpe: f fasse s publishing service gov.uk povernment o plosds farstem fuploads fattachment data file
Ibicl, pg 54, response 108,
CCC, Letter: Reform of domestic EPC rating metrics, February 2023, hitpe: v thecoe orguk’
[T T s ol e e =T B - TR BT - B3] - pley-mp .

=T,
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32.

33.

34,

National policy gaps, including on the energy efficiency of buildings, do not mean
that LPAs are prevented from taking action now, or in advance of national policy.
On the contrary: localised action is all the more important for keeping the UK on
track to meet its Sixth Carbon Budget and the 2050 Net Zero target. Local
authorities, commercial developers and associated partners, and third sector
organisations all have a role to play in delivering higher energy performance

standards in new development.

Section 38(6) of the Planning and Compulsory Purchase Act 2004 provides that,
“if regard is to be had to the development plan for the purpose of any determination
to be made under the planning Acts the determination must be made in accordance
with the plan unless material considerations indicate otherwise." This makes local
development plans a crucial avenue for promoting higher standards in new
development and ensuring that homes built today will not require expensive

retrofits in years to come.

On the consumer side, there is a growing market among buyers and renters for
more sustainable homes and workplaces, and a potential ‘green premium’ to be
enjoyed by developers who deliver high standards of energy efficiency:

a. In 2021 and 2022, Royal Institution of Chartered Surveyors measured
global occupier and investor appetite for green and sustainable buildings
and found that there is a net balance of +48%, pointing to a pick-up in
occupier and investor appetite for climate adapted real estate; a figure

which was continuing to rise across the globe.?”

b. Research by Legal & General and YouGov among a UK representative
sample of 2,405 adults open to buying or renting a new home, found that
62% saw investment in energy efficient homes as an attractive or very
attractive option to address the cost of living crisis, that renters were

willing to pay a 13% premium for a low carbon property, and buyers a

47 RICS Sustainability Report 2022

sustainability.
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10.5% premium, rising to 20% for Gen Z future buyers (i.e. those born after
19497). The research also found a 34% uptick in online searched for eco-
friendly homes.*®

c. Polling carried out by Opinium and Santander of 2,000 UK representative
adults, 175 estate agents, and 108 mortgage brokers found that 79% of
potential buyvers said that increased enerpy costs had made them think
more about the importance of energy efficiency, that those who were
willing to pay more for an energy efficient home put a 9.4% premium on
the price of such a property and that estate agents reported buyers
spending an average of 15.5% more on energy efficient properties.
Santander concluded that this ‘green premium’ equated to an average of
£26,600 over and above the average UK house price.4?

d. Shakespeare Martineau found that 77% of 500 potential buyers surveyed
would consider purchasing a green home, rising to 80% for first time

buyers.®

e (n the commercial side, research by Knight Frank and BRE Group on 2,701
buildings found that Central London office space which had a BREEAM
Qutstanding certification commanded a 12.3% rental premium when

controlling for other property characteristics.5!

35. Some developers, such as the members of the EDG who signed the Developers
Climate Action Charter, have recognised this ‘green premium’ and voluntarily

committed to higher standards for energy efficdency. Initiatives such as

W Legal & GeneralfYouGov Research, July-Avgust 2022 hitps/Seroup legalandgeneral com fmediaf
w171 - . s - eyl 111ze
¥ Bantander, Buying into the Green Homes Revolution, October 2022, https- ) S santanderconky
3 wr Frppinclia -pem tre wi ¢ -poleysps S g-prpen-preniu- b i il By -

almagt-10.
= Shakespeare Martineawn Green Homes Report: hitps:

Knight Frank, The Sustainability Series, September 2021,
Y
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36,

developers’ charters are important statements of intent, even though they have no

power legally to bind their signatories.

A number of leading developers also favour approaches to projects which address
climate change more robustly than present legislation, standards and policy
require. For example, Berkeley Group stated that they achieved carbon neutrality
via emissions reductions and offsetting in 2018 and has committed to a target of
MNet Zero carbon emissions across scopes 1, 2 and 3 by 2040.52 Commitments of
this nature are partly driven by investors and funders and their approach to ESG
(Environmental, Social and Governance) requirements. The “E" in ESG is ever

more focused on carbon reduction, which is arguably the most pressing concern

for the industry.

2021 updates to the Building Regulations

37.

Approved Documents F (Ventilation) and L (Conservation of Fuel and Power),
which provide puidance on how compliance with the Building Regulations can be
achieved with respect to energy efficiency, were updated in 2021 with measures
which came into effect in June 2022, A new Approved Document O (Overheating)

was also published.

The new measures essentially function as staging posts on the way to the
introduction of the government's Future Homes Standard and Future Buildings
Standard in 2025. They mandate that carbon emissions from new residential
buildings must be 31% lower and those from new non-residential buildings 27%
lower than the previous 2013 baseline. The updated guidance also includes a
range of new energy efficiency standards and metrics in relation to components of
the fabric and heating systems of new buildings to achieve the required overall

emissions reductions.

=2 Berkeley Group, Ouwr Vision 2030, h
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39. It should be noted that, with this update to the Building Regulations, Part L, the
national baseline for emissions from new buildings is now lower than Level 4 of

the Code for Sustainable Homes, against which the 2015 WMS was benchmarked.

LEGAL POSITION ON ENERGY EFFICIENCY TARGETS BEYOND NATIONAL MINIMUM

STANDARDS

40.  Local authorities are empowered by statute to set their own standards for energy
efficiency of new dwellings and other buildings in excess of Building Regulations,
provided that such standards do not conflict with national policy. As set out below,
confusion around this power has been caused by: a statutory amendment which
was never brought into force; the 2015 WMS, which has now been overtaken by
events; and the Planning Practice Guidance on Climate Change, which has not been
updated to reflect the latest revisions to the Building Regulations. Nevertheless,
the statutory power exists in primary legislation and LPAs can exercise that power

with confidence.

Planning and Energy Act 2008
41.  The power for LPAs to set their own energy efficiency standards derives from the

PEA 2008. Section 1 of this statute provides that:

“(1} A local planning authority in England may in their development plan documents,
corporate foint committee may in their strategic development plan, and a local
planning outhority in Wales may in their local development plan, include
policies imposing reasonable requirements for—

(o) o propoartion of energy used in development in their area to be energy
from renewable sources in the locality of the development;

{b) a proportion of energy used in development in their area to be low carbon
energy from sources in the locality of the development;

{c) development in their area to comply with energy efficiency standards that
excesd the energy requirements of building regulotions.

f-i

(4] The power conferred by subsection {1) has effect swhject to subsections [5) to {7)

and to—
fa) section 19 of the Planning and Compulsory Purchase Act 2004 [c. 5), in
the case of a local planning authority in England: [..]
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42,

43,

(5} Policies included in development plan documents by virtue of subsection |1) must
not be inconsistent with relevant national policies for England.”

The PEA 2008 therefore establishes that LPAs may set higher standards for energy
efficiency in their local plan policies than the baseline required by the Building
Regulations provided that such policies are: a) reasonable, b) not inconsistent
with national policies; and c] compliant with the usual provisions around plan-

making found in section 19 of the Planning and Compulsory Purchase Act 2004.

Accordingly, while local energy efficiency policies cannot be inconsistent with
national policies, there is nothing in national policy or in law to prevent LPAs from
setting higher standards than the national baseline under the Building

Regulations, provided that such policies are reasonable.

Why the Deregulation Act 2015 and the Writben Ministerial Statement 2015 do not
undermine local planning authorities’ powers

44,

Two potential sources of confusion around the extent of LPAs’ powers under the
PEA 2008 arise in the form of section 43 of the Deregulation Act 2015, and the
2015 WMS. Section 43 of the Deregulation Act 2015 would have inserted a new
section 1A into the PEA 2008, excluding the construction or adaptation of
residential dwellings from the scope of section 1{c]. This provision was never
brought into force. The then Ministry of Housing Communities and Local
Government, now the Department for Levelling Up, Housing and Communities
["DLUHC), clarified in January 2021, in its response to Future Homes Standard
consultation, that there are no plans ever to bring the provision into force, or
otherwise to amend or repeal the PEA 2008.5* This was re-confirmed on 22 June
2022, as discussed further below.54

1 The Future Homes Standard: summary of responses, and government response, lanuary 2021,

= Bath amd North East Somerse

https: f fwww.govouk g overnment  consultations fthe-future-homes-standard -changes-to-part-1-and-

t, Examination Note on Local Energy Efficiency Targets, 515,
) ; A % ] O T

. £ Pl i Fiile g,
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45.  Theother potential source of confusion over the extent of LPAs" powers under the
PEA 2008 arises out of the 2015 WMS. This statement indicated that local plan
policies could not be used to set requirements above the equivalent of Level 4 of
the Code for Sustainable Homes, which was 19% above the national baseline in
the Building Regulations, Part L 2013. Despite having been overtaken by the
updated baseline from June 2022, which now exceeds Code Level 4, this outdated
piece of guidance is still included in the Planning Practice Guidance on Climate

Change, which has not been updated since March 2019.

Confirmation of local planning authorities’ powers by Ministers and Planning
Inspectors
46.  Confirmation that LPAs have the power to set their own standards for energy
efficiency has come from national government in the form of the Future Homes
Standard consultation response, which stated:
“2.33 At present, local planning authorities may include policies in their
local plans which require developers to comply with energy efficiency
standards for new homes that exceed the minimum requirements of the

Building Regulations.

“2.34 The Planning and Energy Act 2008 was amended in 2015 to provide
Government with powers to stop local planning authorities from being able
to exceed the minimum energy efficiency reguirements of the Building
Regulations, but this amendment has not been commenced. In the same
year, the then Government set out in a Written Ministerial Statement an
expectation that local planning authorities should not set energy efficiency
standards for new homes higher than the energy requirements of Level 4
of the Code for Sustainable Homes, which is equivalent to a 19%
improvement on the Part L 2013 standard

“2.35 The Future Homes Standard consultation recognised that the current
position has caused confusion and uncertainty for local planning
authaorities and home builders, alike. While some local planning authorities
are unclear about what powers they have to set their own energy efficiency
standards and have not done 5o, others have continued to set their own

energy performance standards which go beyond the Building
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Regulations minimum and in some cases beyond the Code for
Sustainable Homes” (emphasis added).

47.  To ensure absolute clarity, when preparing their new local plan, Bath and North
East Somerset Council wrote to DLUHC and received the following reply by letter
dated 22 June 2022 from Jonathan Mullard, Minister at the then Department for
Business, Energy and Industrial Strategy, who confirmed that he was empowered
to speak for DLUHC and that:

“- Plan-makers may continue to set energy efficiency standards at the local
level which go beyond national Building Regulations standards if they wish.
- Local planning authorities have the power to set local energy efficiency
standards through the Planning and Energy Act 2008.

- In January 2021, we clarified in the Future Homes Standard consultation
response that in the immediate term we will not amend the Planning and
Energy Act 2008, which means that local planning authorities still retain

these powers."s5

48.  Finally, in his ‘Report on the Examination of the Cornwall Council Climate
Emergency Development Plan Document’, dated 10 January 2023, Inspector Paul
Griffiths BSc (Hons) BArch IHBC recognised that:

“166. Provisions to allow Councils to go beyond the minimum energy
efficiency requirements of the Building Regulations are part of the
Planning and Energy Act 2008. The WMS of 25 March 2015 says that in
terms of energy performance, Councils can set and apply policies which
require compliance with energy performance standards beyond the
requirements of the Building Regulations until the Deregulation Bill gives
effect to amendments to the Planning and Energy Act 2008. These
provisions form part of the Deregulation Act 2015, but they have yet to be
enacted. Further, the Government has confirmed that the Planning and
Energy Act 2008 will not be amended. The result of all this is that

5% Bath and North East Somerset, Examination Note on Local Energy Efficiency Targets, §1.5,
. " X " 062 L

% 96200n%
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449,

Councils are able to set local energy efficiency standards for new
homes, without falling foul of Government policy.

167. The WMS of 25 March 2015 has clearly been overtaken by events.
Nothing in it reflects Part L of the Building Regulations, the Future Homes
Standard, or the Government's legally binding commitment to bring all
greenhouse gas emissions to net zero by 2050, In assessing the Council’s
approach to sustainable energy and construction, the WMS of 25 March
2015 is of limited relevance” (emphasis added).5®

Accordingly, despite the 2015 WMS remaining extant and despite the failure to
update the Planning Practice Guidance, it is clear that the Government does not
consider that they constrain LPAs and that the PEA 2008 empowers LPAs to set
energy efficiency standards at the local level which go beyond national Building
Regulations standards if they wish. This is the correct approach in law. In my view,
the right approach is that adopted in the Report on the Examination of the
Cornwall Council Climate Emergency Development Plan Document: the 2015

WMS should not be accorded any weight.

Conclusion

a0.

Local authorities have a clear power, in sections 1-5 of the PEA 2008, to adopt
planning policies that set higher targets for energy performance standards for
development in their area than the national baseline, provided such standards
comply with the usual plan-making requirements of section 19 of the Planning and
Compulsory Purchase Act 2004 and are reasonable, in that they do not affect the

viability of new development to an unreasonable extent.

ENERGY EFFICIENCY FOLICY CASE STUDIES

al.

Six case studies illustrate the fact that a range of LPAs — from densely populated
urban centres such as London and Reading, to rural authorities like South

Gloucestershire, Cornwall, Bath and Morth East Somerset, and the three local

56 Cormwall Climate Emergency DPD, Inspector’s

Report, 10 January 2023,
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5.

53

authority areas that comprise Central Lincolnshire — have successfully included
energy efficiency and for other emissions reduction requirements beyond those of
the Building Regulations in development plan documents which have passed

examination.

These case studies are important in light of the well-established principle of
consistency in planning decision-making. It is important and in the interests of
developers, third parties and local planning authorities alike, because it serves to
maintain public confidence in the operation of the development control system.
Whilst it is open to the decision maker to depart from the reasoning in a previous
decision, clear reasons for the departure should be given: North Wiltshire DC v
Secretary of State for the Environment [1992) 65 P & CR 137 at 145.

In summary, while like cases do not have to be decided alike, a departure from a
sufficiently similar decision requires a “clear explanation™ Hallam Land
Management Ltd v Secretary of State for Communities and Local Government [2019)
JPL 63 at §74. As consistency in planning decision-making is important, there will
be cases in which it would be unreasonable for the Secretary of State not to have
regard to a relevant appeal decision bearing on the issues in the appeal he is
considering: DLA Delivery Limited v Baroness Cumberlege of Newick [2018] JPL
1268 at §34.

Energy efficiency policies which have passed examination

a4,

ah.

The London Plan 2021 and the Reading Borough Local Plan 2019 both include
policies for energy efficiency which are benchmarked against the Building

Regulations and exceed them by a fixed percentage for different types of

development.

Policy 51 2 of the London Plan 2021 on *Minimising greenhouse gas emissions'
provides that:
“Major development should be net zerg-carbon. [.] A minimum on-site
reduction of at least 35 per cent beyond Building Regulations is required

for major development. Residential development should achieve 10 per
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cent, and non-residential development should achieve 15 per cent through

energy efficiency measures.".5

56.  These requirements were based on the Building Regulations 2013, but the policy
provided for the threshold to be reviewed if the regulatory requirements were
updated.®® The threshold was updated via the GLA Energy Assessment Guidance,
published June 2022, such that the targets under Policy S1 2 now relate to the
baseline in the Building Regulations 2021.59

57.  Policy H5 of the Reading Borough Local Plan on ‘Standards for new housing’
provides that:

“New build housing should be built to the following standards, unless it can

be clearly demonstrated that this would render a development unviable [...]

c. All major new-build residential development should be designed to
achieve zero carbon homes.

d. All other new build housing will achieve at a minimum a 19%
improvement in the dwelling emission rate over the target emission rate,

as defined in the 2013 Building Regulations.”

58.  Policy PSP6 of the South Gloucestershire Policies, Sites and Places Plan (“PSP")

(adopted November 2017) on ‘Onsite renewable and low carbon energy’ includes

a mandatory emissions reduction target over and above Building Regulations
standards, though no mandatory fabric efficiency requirement. It provides that all
development proposals will:
“1. be encouraged to minimise end-user energy requirements over and
above those required by the current building regulations through energy

reduction and efficiency measures, and in respect of residential for sale and

57 London Plan 2021, https://www.london gov.uk/programmes-strategies/planning /london-plan/new-
london-planflondon-plan-2021, pgs 342-343.

5 London Plan, 2021, p. 342, fn. 152.

“ GLA Energy Assessment Guidance, June 2022, https://wwwlondongovuk/sites/default/files/
gla_energy assessment guidance june 2022 0.pdf

% Reading Borough Local Plan 2019, hitps//wwwreadinggovuk/planning-and-building-
control/planning-policy/new-local-plan/, pg 82, with guidance at pg 84.
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a9,

speculative commercial development offer micro renewables as an
optional extra, and
2. be expected to ensure the design and orientation of roofs will assist the

potential siting and efficient operation of solar technology.

In addition, all major greenfield residential development will be required
to reduce CO2 emissions further by at least 20% via the use of renewable
and/ar low carbon energy generation seurces an or near the site providing

thiz is practical and viable."®1

Cornwall and Bath and North East Somerset collaborated to develop local planning
policies which set quantified limits on space heating and total energy consumption
(regulated and unregulated), rather than benchmarking against the Building
Regulations. Both Cornwall's Climate Emergency Development Plan
Document (“DPD”) and Bath and North East Somerset's Local Plan Partial
Update (“LPPU") include requirements that all new development have a space
heating demand of no more than 30kWh/m2/yr and a total energy consumption
of no more than 40kWh,/m2/yr.%2 These policies also require residual energy
requirements to be met from renewable sources, in what is seemingly a creative
application of the LPAs’ powers under sections 1{a}-(b) of the PEA 2008 to require
that a proportion of energy for development in the area come from renewable or
low carbon source, in combination with their powers to mandate energy efficiency

standards above the national baseline under section 1(c).

Finally, the Central Lincolnshire Local Plan adopted in April 2023, contains
Policy 57 requiring residential development to achieve a site average space heating
demand of 15-20kWh/m2/yr and a site average total energy demand of 35
kWh/m2/yr, and Policy 58 requiring non-residential development to achieve
space heating and total energy demands of 15-20kWh,/m2/yr and 70 kWh/m2/yr

a1 Sputh Glouwcestershire ]'-‘ulu::es Sipes and Places Plan 201? _https: f/beta southglos gov.uk fstatic f

7

, ri -M oy pE 19, with guidance at pgs 19-20.

62 Bath and Morth East Somerset Local Flan Partial Updata, December 2021, https: /beta bathpes govak/
Ippu- ._r.ure -documents; Enrnwal] Cl:lmate Emergem:_'.' DPD Februar_!.r 2023, htips: _|"_|"'.-."|.\ wicornwall.
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6l.

respectively.®® These policies also require residual energy consumption to be met
via onsite renewable energy sources. There are caveats for development in areas
of especially low land value or on brownfield sites, which do not have to
demonstrate full policy compliance but where the applicant must still submit an
Energy Statement detailing the extent to which the relevant policy requirements

have been complied with.

These policies are part of a wider suite of policies designed to mitigate and adapt
to the effects of climate change, with the introductory text to Chapter 3 on Energy,
Climate Change and Flooding stating at §3.1.14:
“The Central Lincolnshire foint Strategic Planning Committee (CLJSPC) is
rising to [the] challenge as set by parliament. No longer will planning
decision makers in Central Lincolnshire merely ‘encourage’ development
proposals to achieve certain standards, or only ‘welcome” development that
goes a little beyond certain building regulation basic minimums.
Development in Central Lincolnshire must do, and can do, far better than
that. We are legally obliged to do more. And, for future generations, we are
morally obliged to do more.”

The Salt Cross Decision

6.

The draft Area Action Plan for Salt Cross, a proposed new garden village in West
Oxfordshire, included a Net Zero policy which, among other requirements, would
have capped space heating requirements for all new development at
15kWh,/m2/yr and total energy use requirements for residential development at
35kWh/m2/yr. In a letter dated 26 May 2022, the Inspectors examining the Area
Action Plan indicated their view that the policy was unsound and recommended

significant modification of the policy.

The Inspectors’ Report, published on 1 March 2023, set out the bases for their

decision that the policy was unsound:

-

65 Central Lincolnshire Local Plan, April 2023, pgs 30-34, https:/Swww n-kesteven govulfsites S
I} i 3 ] o - i
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a. Itwas inconsistent with the 2015 WMS and the PPG, which in their view
still represented current national policy, notwithstanding “various
Government consultations linked with the Future Homes Standard

[which] have signalled potential ways forward"” &4

b. The prescriptiveness of the policy was not justified on the basis of the
evidence submitted, specifically the reliance on generic typologies in the
viability appraisal &5

The lawfulness of the inspectors’ decision was challenged by way of pre-action
correspondence before the publication of the report. A claim for judicial review
has since been issued.®® The TCPA also indicated in its public response to the
decision letter that it believed it to be based on a misunderstanding of national

policy.5 This remains the TCPA's view.

Given the reliance in the Inspectors’ Report on the 2015 WMS and the PPG, and in
light of the legal position set out at §§40-51 above, [ am of the opinion that the
TCPA was correct that the inspectors misunderstood both national policy and the
proper extent of the LPA's powers, derived from primary legislation. In my view,
there is therefore nothing in the Salt Cross decision which should dissuade an LPA
from seeking to adopt net zero policies requiring high new build fabric efficiency
standards, provided the LPA evidences such policies thoroughly and clearly
indicates an awareness of the impact of the proposed policies on the viability of

development.

13

appendix-finalpdf
Inspectors’ Report, §§131-138.

Report on the Examination of the Salt Cross Garden Village Area Action Plan, 1 March 2023,

The application of net zero in local plan policy: A statement from the Town and Country Planning
Association, July 2022, 202207 14-climate-statement-W-Ox docx (live.com).
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66. It should be noted that the mere fact that the Inspectors erred in law in may not
result in a legal challenge which is successful overall in quashing the decision. The
Secretary of State may resist a challenge on the basis of discretion: even if a Court
were satisfied that the decision was unlawful, were it to find that the outcome of
the decision would necessarily have been the same if the error had not ocourred,
the decision would not be quashed. On the basis of the issues with the evidence
base on viahility, which the inspectors identified at §§131-138 of their report, the
Secretary of State might be able to mount a successful ‘no difference’ discretion
argument that the policy would still have been found to lack justification even if it

had been found to be consistent with national policy.

67.  Accordingly, the only croumstance in which the advice set out above would
change as a result of the legal challenge to the Salt Cross decision would be if the
High Court were to make findings on LPA's legislative powers in the PEA 2008 and
on national policy which undermine those set out in §§40-51 above.

CONCLUSION

68.  Inlight of the above, LPAs have statutory authority to set energy efficiency targets
that exceed the baseline in national Building Regulations, and to mandate that a
proportion of the energy used in development in their area be from renewable
and/or low carbon sources in the locality of the development. Nothing in law or
national policy prevents them from doing so, or limits the amount by which they
may exceed the baseline, provided that the relevant policies are reasonable,

properly prepared, and do not conflict with any other national planning policies.

69.  The amendment limiting the scope of section 1(c) of the PEA 2008 will not be
brought into force, nor are any other amendments to the Act planned. The 2015
WM has been overtaken by events and regard does not need to be paid to it, nor
to the portion of the PPG on Climate Change which cites it. Government ministers
and planning inspectors alike have recognised the power of LPAs to set ambitious

energy efficiency targets through their local plans.

27

70.  Asummary of my advice is given in §2 above. Please do not hesitate to contact me

if anything requires clarification, or if | can be of further assistance.

28 April 2023 ESTELLE DEHON KC
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Appendix 31 Joint Local Planning Authority letter to the Secretary of State regarding
the Written Ministerial Statement

tcpa

Town and Country Planning Association
17 Carlton House Terrace

Londan 5W1Y 5A5

21 February 2024

The Rt Hon Michael Gove MP
Secretary of State for Levelling Up, Housing and Communities
Sent by email

cc. loanna Averley, Chief Planner

Dear Secretary of State

The signatories of this letter share a common goal of delivering the government’s
statutory carbon reduction targets. Together we represent a group of local authorities,
businesses and NGOs at the cutting edge of delivering net zero homes and communities.
Many of the signatories of this letter have collectively developed and supported an
innovative approach to building standards that achieves energy efficient, net zero
buildings (defined in a way that addresses total energy use in a building and aligns with
climate targets), that dramatically reduce energy demand and costs for future residents.
This approach is backed by cross-industry support and evidence demonstrating the
viability and deliverability of these standards.

All of this innovative work is now threatened by the government's decision to restrict
the ability of local authorities to set energy performance standards other than through
the limited approach of a Target Emissions Rate (TER), measured through the Standard
Assessment Procedure (SAP). These restrictions were set out in the Written Ministerial
Statement (WMS) published on 13 December 2023. As far as we are aware, this
statement was published without any discussion with local authorities or any form of
public consultation.

The WMS contains a number of clear factual errors including the assertion that local
authorities are adopting a confusing array of differing standards. This is entirely false.
Local authorities have been working collaboratively to establish consistent policies using
absolute energy metrics, based on LETI published guidance. This policy approach

We work o challenge, inspire, and support people to create healthy, sustainable and resiliant places that are fair
for everyone,

The TCPA is a company imited by Guarantes » Registered in England Mo. 145308 » Registerad Charity Mo, 21434
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achieves more energy efficient buildings and avoids the ‘performance gap’ of SAP
calculations, which the government has recognised.

Standards for net zero homes and buildings expressed using energy metrics have been
adopted as local plan policy requirements in Bath and Morth East Somerset, Cornwall
and Central Lincolnshire, and many more are hoping to achieve the same standards for
new homes.

The measures in the WMS are unnecessarily draconian and will have a severe impact on
the many local authorities who have invested significant sums to develop much more
effective energy performance standards in local policy. Until Building Regulations
universally achieve net zero buildings,* local authorities must be able to adopt policies
that secure net zero homes in line with the obligations placed upon them by the
Levelling Up and Regeneration Act 2023 and through the powers conveyed upon them
in the Planning and Energy Act 2008.

We most strongly urge government to clarify the policy in the WMS by making clear that
local planning authorities can adopt standards in local plans which utilise absolute
energy metrics and go beyond current and future Building Regulations so long as such
policy is robustly evidenced and viable. Government must not prescribe approaches
which both undermine their own carbon reduction targets and prevent the innovation
in policy and technology which this nation urgently needs to tackle the climate crisis.

The TCPA, along with a delegation of Local Planning Authorities, would welcome the
opportunity to meet with DLUHC. This would provide an opportunity to discuss the
challenge presented by the WMS and explore a way forward that enables planning
authorities to establish policies designed to increase housing supply, support net zero
targets and reduce energy bills.

Yours sincerely

Fiona Howie

Chief Executive
Town and Country Planning Association

The following organisations and local authorities are also co-signatories to this letter:
Organisations
Brigitte Clements, Strategic Lead, ACAN (Architects Climate Action Network)

Sue Riddlestone OBE, Chief Executive and co-founder, Bioregional

! Defined as buildings that address total energy use in a building and align with climate targets.
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Paul Miner, Head of Campaigns and Policy, Campaign to Protect Rural England (CPRE)
Isaac Beevor, Partnerships Director, Climate Emergency UK

Dan Stone, Policy and Influencing Officer, Centre for Sustainable Energy

Thomas Lefevre, Director, Etude

Magnus Gallie MRTPI, Senior Planner, Friends of the Earth

Lynne Sullivan OBE, Chair, Good Homes Alliance

Leani Hairn, Planning Director, ONH

Jon Bootland, CEO, Passivhaus Trust

Dr Naomi Luhde-Thompson, Director, Rights: Community: Action

Philip Haile, Trustee, Transition Bath

Local authorities

Councillor Dr Richard Moore, Cabinet Member for Strategic Planning, Infrastructure &
Planning Enforcement, Basildon Council

Councillor Andy Konieczko, Cabinet Member for Strategic Planning and Infrastructure,
Basingstoke and Deane Borough Council

Sophie Broadfield, Executive Director, Sustainable Communities, Bath and North East
Somerset Council

Councillor John Cotton, Leader of the Council and Councillor Majid Mahmood, Cabinet
Member for Environment, Birmingham City Council

Andrew Hunter, Executive Director Place Planning and Regeneration, Bracknell Forest
Council

Councillor Richard Wright, Chairman, Central Lincolnshire Joint Strategic Planning
Committee

Kieron Manning, Assistant Director, Planning and Services, City of Lincoln

Councillor Andrea Luxford Vaughan, Portfolio Holder for Planning, Environment and
Sustainability, Colchester City Council
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Councillor Juliet Layton, Cabinet Member for Planning and Regulatory Services,
Cotswold District Council

lennifer Peters, Assistant Director for Planning, Design and Sustainability, Ealing Council

Councillor Angela Glass, Portfolio Holder for Regulation & Enforcement, East Hampshire
District Council

Councillor Kay Yule, Cabinet Member for Planning and Coastal Management, East
Suffolk Council

Migel Richardson, Director of Planning Services, Epping Forest District Council

Emma Goodings, Chair of Essex Planning Officers Association, on behalf of the Chief

Planners from 15 Local Authorities in Essex:
+ Basildon Council

Braintree District Council

Brentwood Council

Castle Point Borough Council

Chelmsford City Council

Colchester City Council

Epping Forest District Council

Essex County Council

Harlow Council

Maldon District Council

Rochford Council

Southend-on-Sea City Council

Tendring District Council

Thurrock Council

Uttlesford District Council

Emma Chisnall, Acting Climate Change and Sustainability Lead Officer, Havant Borough
Council

Councillor Carole Jones, Portfolio holder Planning & Museums, Ipswich Borough Council

Councillor Helen Hayden, Executive Member for Sustainable Development and
Infrastructure, Leeds City Council

Councillor Colin Davie, Executive Councillor for Economic Development, Environment
and Planning, Lincolnshire County Council

Councillor Danny Beales, Cabinet Member for New Homes, Jobs and Community
Investment, London Borough of Camden
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Councillor Danny Adilypour, Deputy Leader and Cabinet Member for Sustainable Growth
and New Homes, London Borough of Lambeth

Paul Moore, Interim Director of Place, London Borough of Richmond upon Thames

Councillor Ahsan Khan, Deputy Leader and Housing and Regeneration portfolio holder,
London Borough of Waltham Forest

Sue Frost, Director Sustainable Development, Luton Council

Councillor Eggleston, Council Leader and Councillor Gibson, Cabinet Member for
Sustainability, Mid Sussex District Council

Councillor Richard Wright, Council Leader, North Kesteven District Council

Councillor David Brackenbury, Executive Member for Growth and Regeneration, North
Northamptonshire Council

Councillor Mark Canniford, Portfolio Holder for Spatial Planning, Placemaking and
Economy, Morth Somerset Council

Councillor Derek Bastiman, Executive Member for Open to Business, North Yorkshire
Council

Councillor Tom Briars-Delve, Cabinet Member for Environment and Climate Change and
Councillor Mark Coker, Cabinet Member for Strategic Planning and Transport, Plymouth
City Council

Planning Policy Officers, Reading Borough Council

Councillor Paul Browne, Cabinet Portfolio Holder for Planning, Property and Economic
Development, Rutland County Council

Councillor Eamonn Keogh, Cabinet Member for Environment and Transport,
Southampton City Council

Patrick Conroy, Strategic Planning Policy and Specialist Advice Team Manager South
Gloucestershire Council

Aidan Godfrey, Council Leader, Stafford Borough Council

Councillor Simon Speller, Portfolio Holder for Environment and Performance, Stevenage
Borough Council

Gavin Chinniah, Head of Planning, Surrey Heath Borough Council
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loanne Johnson, Interim Head of Planning, Swale Borough Council
Councillor Trevor Young, Leader of the Council, West Lindsey Council
Chris Hargraves, Planning Policy Manager, West Oxfordshire Council

Councillor Gerald Kelly, Portfolio Holder for Governance, Regulatory and Environment,
West Suffolk Council

Councillor Jackie Porter, Cabinet Member for Place and the Local Plan, Winchester City
Council

Trevor Saunders, Assistant Director, Planning (Interim), Wokingham Borough Council
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Appendix 41 Essex County Council Open legal opinion advice February 2024

IN THE MATTER OF THE BUILDING REGULATIONS, PART L 2021 AND THE
PLANNING AND ENERGY ACT 2008

Re: Ability of local planning authorities to set local plan policies that require
development to achieve energy efficiency standards above Building Regulations

UPDATED OPEN ADVICE
INTRODUCTION AND SUMMARY
1  am asked to advise Essex County Council (“the Council”) and the Essex Climate

Action Commission ("ECAC™) on the ability of local planning authorities ["LPASs™)
to set local plan policies mandating energy efficiency standards for new buildings
which exceed those in the Building Regulations, Part L. | initially advised in April
2023, but was asked to update the advice in early 2024. This advice supersedes

and replaces my previous advice.

2 For the updated reasons set out in detail below:

2.1 The Planning and Energy Act 2008 ("PEA 2008") empowers LPAs, through
their local plan policies, to set higher targets for energy performance
standards for development in their area than the national baseline, provided
such standards are “reasonable” and comply with the usual plan-making
requirements of section 19 of the Planning and Compulsory Purchase Act

2004. That statutory power has not been revoked and remains fully extant.

2.2  The making, on 13 December 2023, of a Written Ministerial Statement titled
“Planning - Local Energy Efficiency Standards Update” ("the 2023 WMS™)
does not change that position. In light of the Court of Appeal’s decision in R
{West Berkshire DC) v SSCLG [2016] 1 WLR 3923, the 2023 WMS cannot
lawfully seek to countermand or frustrate the effective operation of section
1 of the PEA 2008 (or any other relevant statutory power). The correct
position in law is that LPAs and local plan inspectors have to treat the
trenchant language in which the 2023 WMS is written with circumspection.
The 2023 WMS must be interpreted in a way that allows for the effective

1
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2.3

2.4

operation of LPAS" power to set their own energy efficiency standards in
their development plan documents, as well as the obligation on LPAs to
ensure development plan documents include policies designed to secure that
development of land in the local authority’s area "contribute to the mitigation
of, and adaptation to, climate change”. This means that the 2023 WMS cannot
be interpreted to prevent LPAs from putting forward, and planning
inspectors from finding sound, policies which are justified and evidenced
and which use metrics other than that specified in the 2023 WMS, and/or do
not require calculation by the method specified in the WMS. Additionally,
local decision-makers are free to rely on local or exceptional circumstances

to depart from the 2023 WMS.

Confusion over the ability of LPAs to set standards above the national
baseline previously arose due to an amendment to the PEA 2008, which was
enacted as part of the Deregulation Act 2015 but never brought into force;
and a 2015 Written Ministerial Statement (“the 2015 WMS™), now
superseded by the 2023 WMS. The Department for Levelling Up, Housing
and Communities ["DLUHC") confirmed that the 2015 WMS was otiose and
that there are no plans to bring the 2015 amendment to the PEA 2008 into
force, or otherwise to amend the Act. Thereafter the 2015 WMS should not
have been accorded any weight. This was re-confirmed in the 2023 WMS.

With one exception, LPAs which have sought to include policies in their local
plans mandating energy efficiency standards above the national baseline
have been successful, and Inspectors have been satisfied that such policies
will not have an unreasonahle impact on the viability or deliverability of
development. The exception - the draft Area Action Plan for Salt Cross, found
unsound in a report published on 1 March 2023 - was based on an unlawful
interpretation of the 2015 WMS and was quashed by the High Court. There
is therefore nothing in the Salt Cross decision which should dissuade an LPA
from seeking to adopt net zero policies requiring high new build fabric
efficiency standards, provided the LPA evidence such policies thoroughly
and clearly indicates an awareness of the impact of the proposed policies on

the viahility of development.
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REASONS

3. This opinion has the following structure:
FACTUAL BACKGROUND e
LEGAL AND POLICY BACKGROUND....
Statutory obligation to reach Net Zero by 2050 i 8
Climate change and planning policy .
The Net Zero Strategy and Carbon Budget Delivery Plan suite of documents ... 10
Progress towards the Net Zero obligation 11
2021 updates to the Building Regulations .16
The 2023 WMS and the Future Homes and Buildings Standard Consultations.. 16
LEGAL POSITION ON ENERGY EFFICIENCY TARGETS BEYOND NATIONAL MINIMUM
STANDARDS
Planning and Energy Act 2008 ...
Why the Deregulation Act 2015 does not undermine local planning authorities”
poOwWers O |
Why the 2015 WMS did not undermine local planning authorities’ powers..... 22
Why the 2023 WMS does not undermine local planning authorities’ powers.. 25
Conclusion TSSO |
ENERGY EFFICIENCY POLICY CASE STUDIES 31
Energy efficiency policies which have passed examination.....ceec e 32
The Salt Cross Decision...o. B
FACTUAL BACKGROUND
4. In October 2018, the Intergovernmental Panel on Climate Change [“IPCC")

reported in its Special Report on Global Warming of 1.5°C (the "SR1.5 Report”),
that human activities had caused the Earth's surface to warm by more than 1=C
since the industrial period of 1851-1900.! The SR1.5 Report made two further
significant findings: (i) the climate impacts of 2°C of warming would be very much
more serious than those of 1.5°C of warming; and (ii] there were then only 12

years in which to take action to prevent global temperature rise above 1.5°C.

L IPCC 2018 Speciol Report on Global Warming of 1.5¢C, Summary for Policymakers ["SPM")] Al

ie) o

3
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5. On 9 August 2021 the IPCC published the contribution of Working Group I to the
IPCC's Sixth Assessment Report, regarding the physical science basis of climate
change. Its key findings of fact can be summarised as follows:?2

a. Itisunequivocal that human influence has warmed the atmosphere, ocean
and land. Widespread and rapid changes in the atmosphere, ocean,
cryosphere and biosphere have occurred.

b. The scale of recent changes across the climate system as a whole and the
present state of many aspects of the climate system are unprecedented
when compared to the globe's climate over many thousands of years.

c. Human-induced climate change is already affecting many weather and
climate extremes in every region across the globe; evidence of observed
changes in extremes such as heatwaves, heavy precipitation, droughts, and
tropical cyclones and, in particular, their attribution to human influence,
has strengthened since the IPCC published its Fifth Assessment Report in
2013.

d. Global warming of 1.5°C and 2°C will be exceeded during the 21+ century
unless deep reductions in COz and other greenhouse gas emissions occur
in the coming decades.

e. Limiting human-induced global warming to a specific level requires
limiting cumulative CO: emissions, reaching at least Net Zero CO:
emissions, along with strong reductions in other greenhouse gas
emissions.? Strong, rapid and sustained reduction in CHs+ (methane)
emissions would also limit the warming effect resulting from declining

aerosol pollution and would improve air quality.

6. The IPCC estimates a remaining carbon budget of 500 gigatonnes of COz (“GtCO2")
(from 2020) for a 50:50 chance of restricting warming to 1.5°C, i.e,, a little over

4 IPCC,2021: SPM in Climate Change 2021: The Physical Science Basis Contribution of Working Group I to
the Sixth Assessment Report of the Intergovernmental Panel on Climate Change, Cambridge University
Press https://www.ipcc.ch/report/aré/wgl /.

3 [PCC, 2018: Annex I: Glossary defines Net Zero CO: emissions as being achieved when global CO;
emissions are balanced by CO: removals. Note that Net Zero COz emissions and carbon neutrality have
different meanings and can only be used interchangeably at a global scale. At a regional, national, local,
or sectoral level, Net Zero requires the reduction of emissions to a level as close to zero as possible,
while carbon neutrality can rely on offsetting elsewhere. See IPCC, 2022, Technical Summary ("TS") in
Climate Change 2022: Mitigation of Climate Change, Working Group IIl, Box TS.6, fn. 19.

4
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420GtCO2 from the start of 2022.4 This new budget represents just over ten years'
worth of global emissions at pre-pandemic (2019) levels (a level that 2021
broadly matched).

On 17 January 2022, the UK Government published its UK Climate Change Risk
Assessment 2022 .5 This details the effects currently being felt across the UK from
impacts such as flooding, wildfires, sea level rise, coastal erosion and heating. It
also sets out that, even under low warming scenarios, the UK will be subject to a
range of significant and costly impacts unless accelerated further action is taken
now.® For eight of the risks identified, economic damage by 2050 under 2°C of
warming could exceed £1 billion per annum.” It states:

“The evidence shows that we must do more to build climate change into
any decisions that have long-term effects, such as new housing or

infrastructure, to avoid aften costly remedial action in the future.”8

On 27 February 2022 the IPCC published the contribution of Working Group II to
the IPCC's Sixth Assessment Report. Its key findings of fact are:
a. The extent and magnitude of climate change impacts are larger than
estimated in previous assessments;*
b. Climate change has caused increased heat-related mortality; hot extremes
including heatwaves have intensified in cities, where they have aggravated
air pollution events and limited functioning of key infrastructure; 10
c. Continued and accelerating sea level rise will encroach on coastal
settlements and infrastructure,!! and, combined with storm surge and

heavy rainfall, will increase compound flood risks;12

= o

11
1z

IPCC, 2021, Tahle SPM2 and paras 0.1.3-D.1.8.

UK Climate Change Risk Assessment 2022 [17 January 2022)

https: [ fassets.publishing service. gov.uk/government fuploads fsystem fuploads fattachment data/file
11047003 /climate-change-risk-assessment-2077 pdf

Ibid, pg 3.

Ibid, pg 4.

Ibid, pg 4 and pg 9.

IPCC, 2022, 5PM in Climate Change 2022, Impacts, Adaptation and Vulnerability, Working Group I
coniribution, para SPM_B.1.2 https: / fenww ipocch freport fark fwg2 /.

Ibid, SPM B.1.1 and SPM.B.1.5.

Ibid, SPM.E.3.1.

Ibid, SPM.E.5.1.
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10,

d. There have heen irreversible losses, for example through species
extinction driven by climate change;12

€. “The cumulative scientific evidence is unequivocal: Climate change is a threat
to human well-being and planetary health. Any further delay in concerved
anticipatory global action on adaptation and mitigation will miss a brief and
rapidly clasing window of opportunity to secure a liveable and sustainable
future for all"14

On 20 March, the IPCC published its Synthesis Report, which draws together
conclusions and recommendations from its detailed reports produced over the
last six-year reporting cycle.’® It emphasises that deep, rapid, sustained, and
immediate reductions in greenhouse gas emissions are needed to avoid dangerous
and irreversible consequences for human and natural systems.'® A wide range of
co-benefits would accompany rapid and sweeping emissions reductions,
especially in terms of air quality and public health.!” It sets out that substantial
emissions and policy gaps presently exist, with implemented policies being on
track for warming of 3.2°C, with a range of 22°C to 3.5°C.1% Importantly, it
emphasises that even the smallest increments of warming matter.?* Every fraction
of a degree will increase the severity and frequency of floods, droughts, storms,

heatwaves, and other extreme weather events.

Buildings are the UK's second-highest emitting sector: as at 2022, the operational
greenhouse gas emissions from energy needed to heat, cool and power buildings
accounted for 17% of total emissions.?® To meet the UK's domestic climate
commitments requires a 30% reduction in total energy demand in buildings by

2035 (compared to 2021 levels).2t

14
15
16
¥
18
1%
20

3|

Ibid, SPM.E.1.2.

Ibid, SPM.D5.3.

IFCC 2023 ARG Synthesis Report https: / fuww iper.ch freport/ars fsyr),
Ihid, C.2.1 pg 27.

Ihid, C.2.3 pg 27.

Ibid, figure 5 pg 23.

Ibid, B.2.2 pg 15 and figure 4 pg 18.

Climate Change Committee Progress in reducing UK emissions 2023 Report to Porlioment pg 140

https:/ fwww thecocc.org.uk/wp-content fuploads 2023 f06/Progress-in-reducing-UK-emissions-

Ihid, pg 143.
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11.  ECACis an independent body, set up by Essex County Council in May 2020. There
are currently 30 commissioners, drawn from a range of public, private, and third
sector organisations. In July 2021, ECAC published its report ‘Net Zero: Making
Essex Carbon Neutral', in which it set out a series of recommendations, which were
adopted in full by the County Council. Among these was the recommendation that
all new homes and commercial buildings granted planning permission in Essex
should be zero carbon by 2025, and carbon positive by 2030.22 These targets do
not have statutory authority, but through leadership and information sharing,
ECAC and the County Council, working with district council Chief Planners, are
seeking to influence LPAs to adopt energy performance policies in their local

plans, and developers to commit to higher standards of energy efficiency.

12.  The Essex Developers Group ("EDG") has signed up to a Developers Climate Action
Charter in June 2022, in support of the ECAC targets.?d The Charter has been
adopted by the EDG as well as Homes England, the South East Local Enterprise
Partnership and the Essex Planning Officers Association [representing the 15 local

authorities of Essex).2*

LEGAL AND POLICY BACKGROUND

13. The Courts in the UK have recognised the "very great importance” and
“significance” of climate change, “with its consequences for human and other life on
this planet™: B (BAAN) v SSLUHC [2023] EWHC 171 (Admin) at §§1 and 258. The
Divisional Court has accepted that the impact of global heating is "potentially
catastrophic: R (Spurrier) v Secretary of State for Transpore [2020] PTSR 240 at
&560. The Court of Appeal has recognised that the “issue of climate change is a
matter of profound national and international importance of great concern to the
public—and, indeed, to the Government of the United Kingdom": R {Plan B Earth] v
Secretary of State for Transport [2020] PTSR 1446 at §277.

i ECAC, "Met Zero: Making Essex Carbon MNeutral, pg 33, hitps://www.essexclimate.orguk/sites/
dEE: IrE]ESIDEE “]-‘E}'EDEEEE I::[:EI nissio EE]:”_EI 3] ]j[

n P

M Esgex Developers' Group Climate Action Charter, hitps://www housingessexorg/assets fuploads/
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14.

In R (Frack Free Balcombe Residents Association) v SSLUHC [2023) EWHC 2548
(Admin) at §65, Lieven | held that climate change “is likely to be a material
consideration in every planning decision given the policy context as well as the much

wider issues”.

Statutory obligation to reach Net Zero by 2050

15.

16.

17.

18.

The United Kingdom is subject to a statutory obligation to ensure that its net
carbon account for the year 2050 is at least 100% lower than the 1990 baseline,
pursuant to section 1{1) of the Climate Change Act 2008 ("CCA 2008"), as
amended by the Climate Change Act 2008 (2050 Target Amendment) Order 2019.
Under sections 4 and 9 of the CCA 2008, the Secretary of State must set regular
carbon budgets for each succeeding five-year period, taking into account advice
from the Climate Change Committee ("CCC"), and ensure that the net UK carbon

account for each budgetary period does not exceed the carbon budget.

The duties of the CCC are set out in Part 2 of the CCA 2008 and include obligations
to advise the Secretary of State on the setting of carbon budgets (section 34) and
to make annual reports to Parliament on the progress that has been made towards
meeting the carbon budgets and the 2050 Net Zero target (section 36).

The Fourth Carbon Budget, for the period 2023-2027, is set at 1,950 million tonnes
carbon dioxide equivalent (“MtCOze") and requires an average of a 51% reduction
in emissions compared with 1990 levels 25 It was set so as to be on track for the
previous target of an 80% reduction in greenhouse gas emissions by 2050. The
Fifth Carbon Budget (2028-32), set on the same basis, is 1,725 MtCOze, which

requires an average of a 57% reduction.

The CCC published its Sixth Carbon Budget recommendation and report in
December 2020. The Government accepted the recommendation and enshrined

the budget in law by the Carbon Budget Order 2021. It sets a target of 965 MtCOze

25 CDz equivalent emission is a common scale for comparing emissions of different greenhouse gasses,
though it does not imply equivalence of the corresponding climate change responses. It is defined in
IPCC 2018, Annex 1: Glossary.
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19.

20.

for the period 2033-2037, which would equate to a 7B% reduction in emissions
by 2035, relative to the 1990 baseline.2¢

The adoption of the Sixth Carbon Budget has clear implications for the Fourth and
Fifth Carbon Budgets, which were set in line with the previous ‘at least B0%
reduction’ target for 2050 rather than the revised ‘at least 100%’ target now found
in Section 1 of the CCA 2008. In its December 2020 report, the CCC calculated a
difference of at least 28-68 MtCOze a year in 2030 between the average emissions
allowed by the Fifth Carbon Budget, and the CCC's "Balanced Pathway”, which isa
trajectory that if followed would allow the UK to meet the Sixth Carbon Budget and
the 2050 Net Zero target.2”

The CCC has advised that the Fifth Carbon Budget will need to be significantly
outperformed to stay on track to meet the Sixth Carbon Budget and the 2050 Net
Zero target.2®

Climate change and planning policy

21

The National Planning Policy Framework 2023 ("NPPF”), published in December
2023, recognises that the duties under the CCA 2008 are relevant to planning for
climate change. Paragraph 158, which is unchanged from the September 2023,
July 2021, February 2019 and March 2012 versions of the NPPF (in which it was
paragraph 153), provides that plans should “take a proactive approach to
mitigating and adapting to climate change” (emphasis added). Footnote 56 makes
clear this must be “in line with the objectives and provisions of the Climate Change
Act 2008".2% Policies “should support appropriate measures to ensure the future
resilience of communities and infrastructure to climate change impacts”. Energy
efficiency policies clearly fall within the proactive approach to mitigation and

making communities and infrastructure more resilient to climate change.

26

b
28
0

CCC, The Sixth Carbon Budget - The UK's path to Net Zero, December 2020, https: / f'www.thecccorgukf

Ibid, pg 432.
Ibid, pgs 24 and 430-433.
This is also reflected in the paragraph 1 of the Planning Practice Guidance: Climate Change (1D 6-001-

20140306) https:/fwwwe govauk fguidance /climate-change. The PPG on Climate Change is addressed
further at §56-60 and 98-99 below.
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22,

DHLUC stated in its consultation on the updating of the NPPF that planning “can
make an important contribution to ... the vitally important task of mitigating and

adapting to climate change".3°

The Net Zero Strategy and the Carbon Budget Delivery Plan suite of documents

23.

24

25.

On 18 July 2022, the Net Zero Strategy for meeting the carbon budgets up to and
including the Sixth Carbon Budget was found unlawful. In R (Friends of the Earth
Ltd) v Secretary of State for the Business, Energy and Industrial Strategy [2022)
EWHC 1841 (Admin); [2023] 1 WLR 225, Holgate | held the Secretary of State had
not been briefed with sufficient information to enable him to be satisfied that the
policies and proposals included in the Net Zero Strategy would allow the UK to
meet the Sixth Carbon Budget (§§202-204, 211-217, 256-257). The Net Zero
Strategy was required to be re-drafted by 31 March 2023,

On 30 March 2023, the Government published its revised strategy to deliver its
MNet Zero obligations.®*? Rather than a single Met Zero Strategy, a suite of 50
documents were published, including 19 policy documents. The most important
of the policy documents is the Carbon Budget Delivery Plan,*? which will be
presented to Parliament pursuant to the section 14 of the CCA 2008 and which is

the most direct response to the Friends of the Earth judgment.

The Carbon Budget Delivery Plan sets out 191 quantified measures across all
sectors of the economy (table 5) and indicates that these policies would meet
Carbon Budgets Four and Five, but would only provide 97% of the carbon savings
required to meet the Sixth Carbon Budget (2033-2037), amounting to a shaortfall
of 32 million tonnes of COze over the budget period (see Table 1 in particular).
Table & of the Plan lists another 143 “unguantified” policies and proposals, where
the impact has not been calculated, in some cases because they are at an “early

stage” or because they are very high level.

3 Consultation, Levelling Up and Regeneration Bill: reforms to national planning policy (22 December

3I

2022), Chpt 2 §5
reforms-to-national-planning-policy.

3 hittpes: 7w POy k rE: PECTITLE i . ering-up-t

o Fur I, i,
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26.

27.

28,

The Carbon Budget Delivery Plan also makes it clear that it delivers only 92% of
the emissions cuts needed to meet the UK's 2030 nationally determined
contribution under the Paris Agreement, which is a commitment to reduce
economy-wide greenhouse gas emissions by at least 68% by 2030, compared to
1990 levels.

The documents which were promoted as the centrepiece of the new Net Zero
package are titled “Powering Up Britain” and include an Overview®! of the
Government's plans as well as the UK's new Energy Security Plan® and Net Zero
Growth Plan.35 While these publications largely consolidate existing Government
policies, a number of “new” initiatives were announced across various key vectors
in the energy transition, including renewables, nuclear, hydrogen, carbon capture,
heat and energy efficiency, as well as indications on the direction of travel with

respect to reforms for electricity networks and energy markets.

The main measures targeted at buildings refine existing energy efficiency support,
in particular by rebranding an insulation scheme to upgrade around 300,000 of

the country’s least energy efficient homes and support the rollout of heat pumps.

Progress towards the Net Zero obligation

29,

In June 2022, the CCC found in its Progress Report to Parlioment concerning the
previous Net Zero Strategy that either significant risks or policy gaps existed in
relation to 38% of the emissions reductions required to meet the Sixth Carbon
Budget.* This was particularly so in relation to land use and the energy efficiency
of buildings.?” The CCC also highlighted that, under the current Building
Regulations, “the UK continues to build new homes to standards which do not align

with the Net Zero target." 28

1% hitps:/ fassets.publishing service.gov.uk/government fuploads fsystem fuploads fattachment data/

34

file/1147340/ powering-up-britain-jnint-overview pof

Four i i,

file/11473 39/ powering-up-britain-energy-security-plan.pdf.

38 hnns assets.p hilish NZSEr :EEI:I!!:II EEQJEEDHJEHI:‘ " :Edirs.ﬂ!mrlclnadi fattachment ¥

36 CCC, Progres

7 .

s Report, June 2022, pp 22, https S fwww thecocorgule/publication /2022 -progress-

report-to-parliament.
37 CCC, Progress Report, pg 14.
3 [CC, Progress Report, pg 180.
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30.

3L

In a letter to Chancellor Jeremy Hunt in November 2022, the CCC recommended
that the Government consider bringing forward the date for the introduction of
the Future Homes Standard from 2025.% This recommendation was not followed
in the Carbon Budget Delivery Plan, which still envisages regulation from 2025.40
A similar recommendation made in the independent Net Zero Review, carried out
by former energy minister Chris Skidmore MP,*! was rejected.*? The Government
launched its consultation on the specification in December 2023 (see §43 below)
and intends to legislate in 2024 ahead of implementation in 2025.In March 2023,
the Government indicated that it would, as part of the consultation, "explore what
transitional arrangements are appropriate to make sure that as many homes as

possible are built to the new standard as quickly as possible.” 43

In a further letter to the Under Secretary of State for Levelling Up, Housing and
Communities, dated 2 February 2023, the Chair of the CCC, Lord Deben, also
highlighted the problems inherent in using the current rating metrics for domestic
Energy Performance Certificates ["EPCs”) to assess the energy efficiency of
buildings.** At present, these metrics reflect energy costs and carbon emissions
per square metre, but do not provide a direct measurement of fabric efficiency.
The fact that energy costs form the basis for one of the two metrics used to inform
current EPC ratings has given rise to perverse incentives. For example, a home
heated by a modern gas boiler will usually achieve a better EPC rating than one
heated via low-carbon technology such as heat pumps. The letter recommended
that the metrics be improved, to support better the delivery of national climate
policy targets, and that they be used to measure: 1) energy use intensity; 2) space
heating demand intensity; 3) heating system type; and 4) energy cost intensity. It

I

4

4%
a4

CCC, Letter: Reducing energy demand in buildings in response to the energy price crisis, November
2022 hittps: / fwwwe thecocong uk/ publication fletter-reducing-energy-demand-in-buildings-in-

]

Paolicy 97, pg 78.

Mission Zero: Independent Review of Net Zero, January 2023, https:/ fassets publishing service gov.uk/
government/uploads, system fuploads/attachment_data/file/ 1128689/ mission-zero-independent-
review.pdf.

Responding to the Independent Review of MNet Zero's Recommendations, March 2023,
IZIIDS ] Iiii pts F 1: 'it ni 56 :.'I:E EHE 'EEIIEEEEﬂ]Eﬂtfl F :Edi .'5 ystem I F 0 di rani :]]ﬂ]Eﬂt :IEIE Iﬂ]!

& -

Ibid, pg 54, response 108.
CCC, Letter: Reform of domestic EPC rating metrics, February 2023, hitps:/ fwww theccoorguks
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34

33

34

35

appears this recommendation has not been followed in the Carbon Budget

Delivery Plan or the Powering Up Britain documents.

On 28 June 2023, the CCC responded to the Carbon Budget Delivery Plan and the
new suite of Net Zero Strategy documents in its Progress Report to Parliament
(“2023 Progress Report™).** This set out that, despite new detail from
Government, the CCC's confidence in the UK meeting its 2030 NDC and the Sixth
Carbon Budget had decreased. The CCC made the point that, excluding the power
sector, emissions had only fallen by an average of 1% in the last eight years, but
that rate of progress would need almost to quadruple in the next eight years for
the UK to meet its 2030 NDC commitment. It concluded a doubling of progress on
buildings is required, but that policy gaps remained, particularly for energy

efficiency measures, which it reported are significantly off track.

Focusing on buildings, the 2023 Progress Report recorded that most indicators
are off track and that the UK need significant new policies and programmes to
underpin the delivery or, inter alia, energy efficiency.® The CCC judged most of
the policies in the CBDP and net zero suite of documents to achieve emission
reductions from buildings “to be either at significant risk or with insufficient

plans". 47

National policy gaps, including on the energy efficiency of buildings, do not mean
that LPAs are prevented from taking action now, or in advance of national policy.
On the contrary: localised action is all the more important for keeping the UK on
track to meet its 2030 NDC, the Sixth Carbon Budget and the 2050 Net Zero target.
Local authorities, commercial developers and associated partners, and third
sector organisations all have a role to play in delivering higher energy

performance standards in new development.

This is bolstered by section 19{1A) of the Planning and Compulsory Purchase Act
2004 (“2004 Act”), which requires that development plan documents must

#5 hittps: P wwow theccc.org.uk/publication /202 3-progress-report-to-parliament /.
* Thid, pgs 140-141.
47 Ibid, pg 151.
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36.

37.

include policies designed to secure that development of land in the local
authority's area “contribute to the mitigation of, and adaptation to, climate change”.
This, read with the NPPF provisions set out at §21 above, means that both statute
and national government policy require LPAs to bring forward carbon literate

planning policies to secure compliance with the UK's climate obligations.

Furthermore, Section 38(6) of the 2004 Act provides that, “if regard is to be had to
the development plan for the purpose of any determination to be made under the
planning Acts the determination must be made in accordance with the plan unless
material considerations indicate otherwise.” This makes local development plans a
crucial avenue for promoting higher standards in new development and ensuring

that homes built today will not require expensive retrofits in years to come.

On the consumer side, there is a growing market among buyers and renters for
more sustainable homes and workplaces, and a potential ‘green premium’ to be
enjoyed by developers who deliver high standards of energy efficiency:

a. In 2021 and 2022, Royal Institution of Chartered Surveyors measured
global occupier and investor appetite for green and sustainable buildings
and found that there is a net balance of +48%, pointing to a pick-up in
occupier and investor appetite for climate adapted real estate; a figure

which was continuing to rise across the globe.*®

b. Research by Legal & General and YouGov among a UK representative
sample of 2,405 adults open to buying or renting a new home, found that
62% saw investment in energy efficient homes as an attractive or very
attractive option to address the cost of living crisis, that renters were
willing to pay a 13% premium for a low carbon property, and buyers a
10.5% premium, rising to 20% for Gen Z future buyers (i.e. those born after
1997). The research also found a 34% uptick in online searched for eco-

friendly homes.*

¢ RICS Sustainability Report 2022 https:/ /www rics org/news-insights/current-topics-campaigns/

sustainability.

% Legal & General/YouGov Research, July-August 2022: https://grouplegalandgeneral.com/media/
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c. Polling carried out by Opinium and Santander of 2,000 UK representative
adults, 175 estate agents, and 108 mortgage brokers found that 79% of
potential buyers said that increased energy costs had made them think
maore about the importance of energy efficiency, that those who were
willing to pay more for an energy efficient home put a 9.4% premium on
the price of such a property and that estate agents reported buyers
spending an average of 15.5% more on energy efficient properties.
Santander concluded that this ‘green premium’ equated to an average of

£26,600 over and above the average UK house price.5?

d. Shakespeare Martineau found that 77% of 500 potential buyers surveyed
would consider purchasing a green home, rising to B0% for first time

buyers.5!

e. Onthe commercial side, research by Knight Frank and BRE Group on 2,701
buildings found that Central London office space which had a BREEAM
Outstanding certification commanded a 12.3% rental premium when

controlling for other property characteristics.s2

38.  Some developers, such as the members of the EDG who signed the Developers
Climate Action Charter, have recognised this ‘green premium’ and voluntarily
committed to higher standards for energy efficiency. Initiatives such as
developers' charters are important statements of intent, even though they have no

power legally to bind their signatories.

39.  Anumber of leading developers also favour approaches to projects which address
climate change more robustly than present legislation, standards and policy
require. For example, Berkeley Group stated that they achieved carbon neutrality

via emissions reductions and offsetting in 2018 and has committed to a target of

50 Santander, Bu‘_l,nng inte the Green Homes Remlutwn, Dcmher 2022, htrrﬁ ,-‘,-‘w'l.w. santander.coukf

i,

almost-10.
51 Shakespeare Martineau Green Homes Report: https:/Swww housinglinorguk) assets/ Resourcesf
Housing /OtherOrganisation /Green-Homes-Report-FINAL pdf.

52 Knight Frank, The Sustainability Series, September 2021, https:/ fcontent knightfrank com fresearch
2311 Ithe- ; ity-series-september-2021-8395 pdf
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Net Zero carbon emissions across scopes 1, 2 and 3 by 2040.5 Commitments of
this nature are partly driven by investors and funders and their approach to ESG
(Environmental, Social and Governance) requirements. The “E” in ESG is ever
more focused on carbon reduction, which is arguably the most pressing concern

for the industry.

2021 updates to the Building Regulations

40.

41.

Approved Documents F (Ventilation) and L (Conservation of Fuel and Power),
which provide guidance on how compliance with the Building Regulations can be
achieved with respect to energy efficiency, were updated in 2021 with measures
which came into effect in June 2022. A new Approved Document O (Overheating)
was also published.

The new measures essentially function as staging posts on the way to the
introduction of the Government's Future Homes Standard and Future Buildings
Standard in 2025. They mandate that carbon emissions from new residential
buildings must be 31% lower and those from new non-residential buildings 27%
lower than the previous 2013 baseline. The updated guidance also includes a
range of new energy efficiency standards and metrics in relation to components of
the fabric and heating systems of new buildings to achieve the required overall

emissions reductions.

The 2023 WMS and the Future Homes and Buildings Standard Consultations

42.

On 13 December 2023, the 2023 WMS, titled “Planning - Local Energy Efficiency
Standards Update”, was made by Parliamentary Under Secretary of State (Housing
and Communities), Baroness Penn, in the House of Lords (HLWS120) and then by
Lee Rowley as Minister of State for Housing (HCWS123).5¢ The 2023 WMS stated
that the 2021 Part L amendments effectively rendered the 2015 WMS moot. The
2023 WMS explicitly supersedes the 2015 WMS.

5% Berkeley Group, Our Vision 2030, https://www.berkelevgroup.co.uk/our-vision /climate-action.

54 hnns //questions-statements parliament ulk mungu -statements/detail /2023-12-1 izhlmIZQand

/detail/2023-12-
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43, Also on 13 December 2023, DLUHC launched two consultations:

a.  The Future Homes and Buildings Standards: 2023 consultation on changes
to Part &, Part L (conservation of fuel and power) and Part F (ventilation)
of the Building Regulations for dwellings and non-domestic buildings and
seeking evidence on previous changes to Part O (overheating).®s This is
quite a technical consultation, with a focus on the metrics to be used for the
Standards and the technical and personnel requirements for their
implementation. It is notable that the two options for metrics on which the
consultation focuses are the least ambitious of the various options which
had been presented to the Government in the runup to the consultation,
nor does itinclude various requirements identified by the CCC as necessary
in its UK Housing: Fit for the Future? report in February 2019.56

b. Home Energy Model: Future Homes Standard. This is the methodology
which will be used to demonstrate that new dwellings comply with the
future Homes Standard. It will replace the Standard Assessment Procedure
["SAP") version 10.2 for the energy rating of dwellings. The introduction of
the Home Energy Model (*"HEM®) is significant, because it is not just an
updated version of SAF, but a completely new modelling tool designed to

allow more accurate calculation of energy use.

LEGAL POSITION ON ENERGY EFFICIENCY TARGETS BEYOND NATIONAL MINIMUM

STANDARDS

44.  Local authorities are empowered by statute to set their own standards for energy
efficiency of new dwellings and other buildings in excess of Building Regulations,
provided that such standards do not conflict with national policy. As set out below,
confusion around this power has been caused by: a statutory amendment which
was never brought into force; the 2023 WMS; the 2015 WMS (which has now been
overtaken by events); and the Planning Practice Guidance ["PPG") on Climate
Change, which has not been updated to reflect the latest revisions to the Building

Regulations.

= ' f f ¢ N

2019 pdf For example, this recommended a space heat demand of 15-20 kWh,/m2 fyr (pg 14).
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45.  Despite these apparently confounding factors, the statutory power exists in

primary legislation and LPAs can exercise that power with confidence.

Planning and Energy Act 2008
4h6.  The power for LPAs to set their own energy efficiency standards derives from the
PEA 2008. Section 1 of this statute provides that:

*(1} A local planning authority in England may in their development plan documents,
corpoerate joint committee may in their strategic development plan, and a local
planning authority in Wales may in their local development plan, include
policies impasing reasonable requirements for—

(a) a proportion of energy used in development in their area to be energy
from renewable sources in the locality of the development;

(b) a proportion of energy used in development in their area to be low carbon
energy from sources in the locality of the development;

(c) development in their area to comply with energy efficiency standards that
exceed the energy requirements of building regulations.

[.]

{4) The power conferred by subsection (1) has effect subject to subsections (5) to (7]

and to—
{a) section 19 of the Planning and Compulsory Purchase Act 2004 (c. 5), in
the case of a local planning autherity in England; [...]

{5) Policies included in development plan documents by virtue of subsection (1) must

not be inconsistent with relevant national policies for England.”

47.  The PEA 2008 therefore establishes that LPAs may set higher standards for energy
efficiency in their local plan policies than the baseline required by the Building
Regulations provided that such policies are: a) reasonable, b) not inconsistent
with national policies; and c) compliant with the usual provisions around plan-

making found in section 19 of the Planning and Compulsory Purchase Act 2004.

48.  The power in section 1(1) is constrained by the requirement in section 1(5) that
policies included in development plans by virtue of section 1(1) “must not be
inconsistent with relevant national policies for England”. There is no definition of
what the "relevant national policies for England” comprise, although it is notable

that the NPPF is the "Government’s planning policies for England™ (NPPF paragraph
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1). It may be the case that various policies pull in different directions, which would

mean that they cannot be applied so as to constrain the power in section 1(1).

In relation to local energy efficiency policies, the key relevant national policies for
England - the NPPF and the PPG - are clear that plans should take a proactive
approach to mitigating and adapting to climate change, in line with the objectives
and provisions of the CCA 2008. This bolsters, rather than limits, the section 1{1)
power, and is in line with the duty in section 19[14) of the 2004 Act. | address the
2023 WMS at §§61-80 below. The 2023 WMS cannot operate to frustrate or negate
the power in section 1(1]. In light of other national policies that were promulgated
after consultation and within the legislative framework of the 2004 Act, and which
pull against the 2023 WMS, my view is that the 2023 WMS cannot of itself operate

under section 1{5) to abrogate the section 1(1) power.

Why the Deregulation Act 2015 does not undermine local planning authorities’
powers

0.

Section 43 of the Deregulation Act 2015 would have inserted a new section 14 into
the PEA 2008, excluding the construction or adaptation of residential dwellings
from the scope of section 1(c). This provision was never brought into force. The
then Ministry of Housing, Communities and Local Government, now DLUHC,
clarified in January 2021, in its response to Future Homes Standard consultation,
that there was no intention to bring the provision into force, or otherwise to
amend or repeal the PEA Act 2008.57 The consultation had specifically asked when,
if at all, the government should commence the amendment to the PEA Act 2008.
The consultation responses showed that an overwhelming majority of
respondents were in favour of the Government not commencing the amendment.
The Government's response was:
“2.39 All levels of Government have a role to play in meeting the net zero
target and local councils have been excellent advocates of the

importance of taking action to tackle climate change. Local authorities

have a unigue combination of powers, assets, access to funding, local

57 The Future Homes Standard: summary of responses, and povernment response, January 2021,

i,
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knowledge, relationships with key stakeholders and democratic
accountability. This enables them to drive local progress towards our
national climate change commitments in a way that maximises the
benefits to the communities they serve. As part of this, the Government
wighes to ensure that we have a planning system in place that enables
the creation of beautiful places that will stand the test of time, protects
and enhances our precious environment, and supports our efforts to
combat climate change and bring greenhouse gas emissions to net zero
by 2050.

We recagnise that there is a need to provide local authorities with a
renewed understanding of the rale that Gavernment expects local plans
to play in creating a greener built environment; and to provide
developers with the confidence that they need to invest in the skills and
supply chains needed to deliver new homes from 2021 onwards. To
provide some certainty in the immediate term, the Government will not
amend the Planning and Energy Act 2008, which means that local
planning authorities will retain powers to set local energy efficiency
standards for new homes.

2.41 Lastyear, the Planning for the Future white paper set out how a simpler

planning process could improve certainty about what can be built
where, as well as offering greater flexibility in the use of land to meet
aur changing economic and social needs. The white paper indicated that
while development management policies would focus on identifying
areas for development and protection, they would be set nationally.
Further, as we move to ever higher levels of energy efficiency standards
for new homes with the 2021 Part L uplift and Future Homes Standard,
it is less likely that local suthorities will need to set local energy

efficiency standards in arder to achieve our shared net zero goal.

2.42 The planning white paper consultation clased on 29 October 2020. The

responses we received will be considered carefully, and a Government
response will be published in due course. The new planning reforms will
clarify the longer-term role of local planning authorities in determining

local energy efficiency standards.”
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51.  The same line was taken on 13 January 2022 in the Government's policy paper
"Local Government and the path to net zero: government response to the Select
Committee report”,5¥ which stated:

“Local authorities have the power to set local energy efficiency standards
that go beyond the minimum standards set through the Building
Regulations, through the Planning and Energy Act 2008. In January 2021,
we clarified in the Future Homes Standard consultation response that in
the immediate term we will not amend the Planning and Energy Act 2008,
which means that local authorities still retain powers to set local energy
efficiency standards that go beyond the minimum standards set through
the Building Regulations. In addition, there are clear policies in the NPPF
on climate change as set out above. The Framework does not set out an
exhaustive list of the steps local authorities might take to meet the
challenge of climate change and they can go beyond this.

We are considering the best way forward for the planning reforms, taking
account of stakeholder feedback and responses to our White Paper. As part
of our review of the NPPF, we will consider how planning policy can best

support local authorities in efforts to deliver net zero.”

52.  The Government set out its proposed approach to planning reform, in light of the
responses to the white paper consultation, in the Levelling Up and Regeneration
Bill ("LURB") and accompanying Policy Paper, published on 11 May 2022. This did
not address local energy efficiency directly. It referred to the British Energy
Security Strategy, published in April 2022, which did not address the role of LPAs
in determining local energy efficiency standards. Neither the LURB, nor the
subsequent Levelling Up and Regeneration Act 2023, addressed local energy
efficiency standards, nor did the amendments to the National Planning Policy
Framework at the end of 2023. Accordingly, nothing in the planning reforms or

current planning policy suggests that the PEA 2008 will be amended.

56 https:/ /www.gov.uk/government /publications /local-government-and-the-path-to-net-zero-
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53.  The Government's position was re-confirmed in June 2022 (after the publication
of the LURB Policy Paper), in open correspondence between Bath and North East
Somerset Council and DLUHC. The written reply, dated 22 June 2022 and from
Jonathan Mullard, Minister at the then Department for Business, Energy and
Industrial Strategy,® who confirmed that he was empowered to speak for DLUHC,
stated:

"« Plan-makers may continue to set energy efficiency standards at the local
level which go beyond national Building Regulations standards if they wish.
- Local planning authorities have the power to set local energy efficiency
standards through the Planning and Energy Act 2008.

- In January 2021, we clarified in the Future Homes Standard consultation
response that in the immediate term we will not amend the Planning and
Energy Act 2008, which means that local planning authorities still retain

these powers.”

54. The Government's intention not to bring the amendments into force was

confirmed in November 2023 before the High Court.t®

55.  Accordingly, far from undermining the power in section 1 of the PEA 2008, section
43 of the Deregulation Act 2015 and the Government's clearly asserted position
that it will not be brought into force reinforce that LPAs have the power to set
energy efficiency standards at the local level which go beyond national Building
Regulations standards if they wish.

Why the 2015 WMS did not undermine local planning authorities’ powers

56. The 2015 WMS indicated that local plan policies could not be used to set
requirements above the equivalent of Level 4 of the Code for Sustainable Homes,
which was 19% above the national baseline in the Building Regulations, Part L
2013.6* This was overtaken by the updated baseline from June 2022, which

% Bath and North East Somerset, Examination Note on Local Energy Efficiency Targets, §1.5,
hllnsffbﬁ[a bJ!bDESED!’)IIE!S]IES’difﬂ ”K!EIES !E!'au 10 NBKE on IQE']] Eua:m: EfﬁEIEﬂEJ' Ia[ﬂetﬁ
FINAL pdf.

“ R (Rights:Community:Action Ltd) v SSLUHC [2024] EWHC 359 (Admin) at §67.

61 Conservation of fuel and power: Approved Document L, March 2014, updated February 2023,
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exceeds Code Level 4. However, the 2015 WMS remained extant until December
2023 and the PPG on Climate Change has throughout reflected the 2015 WMS.52
Indeed, it has not been updated since March 2019 and so still reflects the 2015
WMS, 5% despite this now having been superseded.

57.  Inthe Report of Inspector Lewis to Bath and North East Somerset Council, dated
13 December 2022, he concluded:

“84. The WMS5 2015 has clearly been overtaken by events and does not
reflect Part L of the Building Regulations, the Future Homes Standard, aor
the legally binding commitment to bring all greenhouse gas emissions to
net zero by 2050.

85. I therefore consider that the relevance of the WMS 2015 to
assessing the soundness of the Policy has been reduced significantly,
along with the relevant parts of the PPG on Climate Change, given
national policy on climate change. The NPPF is clear that mitigating and
adapting to climate change, including moving to a low carbon economy, is
one of the key elements of sustainable development, and that the planning
system should support the transition to a low carbon future in a changing
climate. Whilst NPPF154 sets out that any local requirements for the
sustainability of buildings should reflect the Governments policy for
national technical standards, for the reasons set out, that whilst [ give the
WMS 2015 some weight, any inconsistency with it, given that it has been
overtaken by events, does not lead me to conclude that Policy SCRE is
unsound, nor inconsistent with relevant national policies.” (emphasis
added)®

58.  In his Report on the Examination of the Cornwall Council Climate Emergency
Development Plan Document, dated 10 January 2023, Inspector Paul Griffiths

recognised that:

2 PManning update, March 20115,
2015

63 Planning Practice Guidance: Climate Change, June 2014, updated March 2019,
hittps: S fwww gov uk fpuidancef dimate-change (last accessed on 21 February 2024).

™ Report on the Examination of the Local Plan [Core Et:abeg].r and Placemaking Plan) Partial I.deate

w Il f N7 ey 24087 1 ¥
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“1686. Provisions to allow Councils to go beyond the minimum energy
efficiency requirements of the Building Regulations are part of the
Planning and Energy Act 2008. The WMS of 25 March 2015 says that in
terms of energy performance, Councils can set and apply policies which
require compliance with energy performance standards beyond the
requirements aof the Building Regulations until the Deregulation Bill gives
gffect to amendments to the Flanning and Energy Act 2008, These
provisions form part of the Deregulation Act 2015, but they have yet to be
enacted. Further, the Government has confirmed that the Planning and
Energy Act 2008 will not be amended. The result of all this is that
Councils are able to set local energy efficiency standards for new
homes, without falling foul of Government policy.

167. The WMS of 25 March 2015 has clearly been overtaken by events.
Nothing in it reflects Part L of the Building Regulations, the Future Homes
Standard, or the Government’s legally binding commitment to bring all
greenhouse gas emissions to net zero by 2050, In assessing the Council’s
approach to sustainable energy and construction, the WMS of 25
March 2015 is of limited relevance” (emphasis added).=

The Report of Inspectors Matthew Birkinshaw and Clive Coyne regarding the

Central Lincolnshire Local Plan Review, dated 28 March 2023, concluded:

“177. In summary therefore, we conclude that the approach af Policy 57,
which seeks to go above and beyond the requirements of the Building
Regulations, is not inconsistent with national planning policy for the
purposes of the Planning and Energy Act 2008. When read as a whole, it is
also consistent with the Framewaork which states that the planning system
should support the transition to a low carbon future in a changing climate
and help shape places in ways that contribute to radical changes in
greenhouse gas emissions. Whilst we find conflict with national
planning practice guidance, both the PPG and the 2015 WMS have
clearly been overtaken by existing and proposed changes to the
Building Regulations brought into force in 2022, MMs are therefore not

8 Cornwall Climate Emergency DPD, Inspector’s Report

] o
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